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AMENDMEN NTS GOING TO JURISDICTION IN 
BANKRUPTCY PROCEEDINGS. 

On page 225, Collieron Bankruptcy, Fifth 
Edition, we find the following: ‘‘But amend- 
ments going to the jurisdiction, or after an 
unreasonable delay, or which in effect become 
the basis of a new and independent proceed- 
ing or would add a later act of bankruptcy 
than that originally alleged, will not be 
granted.’’ That is to say that amendments 
going to the jurisdiction will not be granted. 
As tnis conclusion has given trouble we call 
attention to it because of the high standing of 
this work and the probability that many per- 
sons nay be misled. The fact is that this 
statement is not the law and it is hard to con- 
ceive how such a conclusion could have been 
reached, and yet there is authority for it in the 
ease of In ve Rosenfield, Fed. Cas. No. 12061, 
where the court says: ‘The allegation that 
the petitioning creditors and the debts repre- 
sented by them constitute one-fourth in num- 
ber and one-third in amount, is an allegation 
of an essential jurisdictional fact. * * * The 
requirement of the act is, that the petition 
shall be ‘of one or more of the creditors, who 
shall constitute one-fourth thereof, at least, 
in number, and the aggregate of whose debts 
provable under this act amounts to at least 
one-third of the debts so provable.’ The alle- 
gations of the petition are, ‘and that the ag- 
gregate of your petition demands, as they 
are informed and believe, constitute one-third 
of the debts so provable,’ etc., ‘and on in- 
formation and belief that your petitioners con- 
stitute more than one-fourth of all the credit- 
ors.’’’? Furtheron the court says: ‘*The 
courts have gone to the utmost limit of liber- 
ality in accepting the allegation as to number 
and amount on information and belief merely, 
and in not requiring any proof to sustain the 
allegation as a prerequisite to an order to 
show cause, and instead of extending that 
limit a reasonable strictness within it should 
be required. No amendment in this regard 
can be allowed, because in order to allow 
amendments the court must have jurisdiction, 
and there is none without a clear, explicit 
and consistent allegation as to the propor- 
tionate number of creditors petitioning and 





amount of debts represented by them.’’ In 
the case of In re McKibben, Fed. Cas. No. 
8859, the Rosenfield’s case, supra, was ex- 
pressly overruled. After holding the allega- 
tions made inthe Rosenfield case as quasi- 
jurisdictional, the court says: ‘‘Does it 
therefore follow that it is not amendable. 
It was so held or assumed by learned pre- 
decessor in Re Rosenfield, above cited; but I 
think the weight of authority is decidedly the 
other way. It was held amendable in Ex 
parte Jewett, Fed. Cas. No. 7303, and In re 
California Pac. R. Co., Fed. Cas. No. 
2315. * * * JT find no such general 
doctrine as is assumed in the Rosenfield case, 
that a jurisdictional allegation, even in spe- 
cial proceedings, can not be amended.’’ The 
McKibben case does aot seem to have been 
noted by the learned author of the last edi- 
tion of Collier on Bankruptey, or it certainly 
must have had his attention. 


PARTY MAKING HIMSELF OBNOXIOUS TO 


THEATER MANAGERS MAY BE EXCLUDED 
FROM THEATERS. Z 


A recent decision by the Supreme Court of 
New York, in the case of Burnham v. Thea- 
trical Managers Association, departs from 
the usual trend of such decisions. The 
facts in that case were that a certain indi- 
vidual made himself obnoxious to the owners 
of the theaters. He was excluded from the 
theaters, and thereupon brought suit to re- 
cover damages. It was held that the theater 
managers were entitled to exclude whomso- 
ever they pleased. The ground was that their 
enterprise was a private affair and not a 
public one. Consequently managers may 
exclude such parties as they choose, in the 
same way that private individuals may ex- 
clude obnoxious parties from their own 
homes. While this case is decided on differ- © 
ent lines from some of those cases which hold 
that negroes may not be excluded from thea- 


ters, 1t may be intended to be more far- 


reaching in its results than one would 
anticipate at first blush. The court of ‘ap- 
peals will, no doubt, have a chance at it, and 
we are not without hopes that it may sustain 
the supreme court. Why, as a matter of jus- 
tice, should not parties be excluded from 
theaters if they make themselves disagreeable 
to the managers or do something to injure 
their business ? 
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NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE—TELEPHONE COMPANY LIABLE 
FOR DAMAGES TO A PERSON INJURED BY ITS 
NEGLIGENCE IN OBSTRUCTING HIGHWAY.—The 
ease of Louisville Home Telephone Co. v. Gasper 
(Ky.), 93S. W. Rep. 1057, presents an interesting 
point. It seems that the appellee sued the appel- 
lant Louisville Home Tel. Co. and A. J. Dressell 
and the City of Louisville to recover damages for 
personal injury alleged to have been sustained by 
him through the joint negligence of the defend- 
ants. It was, in substance, alleged in the peti- 
tion that the appellee, while walking in a public 
alley adjoining his home in the city of Louisville, 
was knocked down and crushed by and under a 
heavy wagon owned and operated by Dressell, 
which greatly bruised his body, broke his hip and 
permanently injured him; that at the time of 
receiving his injuries the appellant Louisville 
Home Telephone Company had and maintained 
in the alley mentioned a telephone pole to which 
it negligently strung and maintained a guy wire 
running obliquely from the top thereof down to 
a block in the ground so as to form and cause a 
dangerous obstruction to pedestrians and vebicles 
using or passing through the alley, and that the 
wagon of Dressell. while being driven through the 
alley by his servant in a negligent manner,ran upon 
and against appellant's guy wire, which caused the 
wagon to be overturned and thrown upon appel- 
lee, resulting in his injuries. It was further al- 
leged, that the city of Louisville consented to the 
erection of the dangerous obstruction in the alley 
by appellant telephone company, and knew of its 
existence at the time appellee was injured. yet 
negligently suffered it to be then and theretofore 
maintained. The defendants severally answered, 
denying the negligence charged, and pleading 
contributory negligence on the part of appellee, 
but for which, it was alleged, bis injuries would 
not have been received. ‘Ihe latter, by replying 
to each answer, denied that be was guilty of con- 
tributory negligence in the matter of receiving 
his injuries. Thereupon the case went to trial 
before a jury, and upon the conclusion of ap- 
pellee’s evidence each of the defendants asked for 
a peremptory instruction, which the trial judge 
refused, and, after the introduction of evidence 
in behalf of the defendants, nine of the jury re- 
turned, with their names attached thereto, the 
following verdict: ‘*We. the jury, find for the 
plaintiff in the sum of $2,000, to be assessed as 
follows: $1,750 against the Home ‘Telephone 
Company and $250 against A. J. Dressell, and the 
city of Louisville exempt from any damage. We 
find for defendant city of Louisville.”” Judgment 
was entered in accordance with the verdict, and 
appellee filed motions and grounds for a new 
trial as to the defendants Dressell and city of 
Louisville, and appellant telephone also entered 
motion for a new trial. in supvort of which 
numerous grounds were filed. Both motions 





were overruled, but only the telephone company 
has appealed. 








The court said in part: ‘“There can be no ques- 
tion but that a telegraph or telephone company 
may be held liable for damages to a person in- 
jured by its negligence in obstructing a street or 
highway with its poles or wires. Thus, in Joyce 
on Electric Law, § 609, it is said: ‘Where a tray- 
eler is injured by collision with a guy wire, neg- 
ligently placed or maintained by the company, 
the latter will be liable where the traveler was in 
the exercise of due care.” In ‘Thompson's Negli- 
gence, § 1233, we find the same doctrine an- 
nounced in these words: ‘If a telegraph, tele- 
phone or electric light company so erezts its 
poles, or suspends its wires, as to make the high- 
way dangerous to ordinary travel, and if a tray- 
eler, proceeding with ordinary care, comes in 
contact with its poles or wires so erected or sus- 
pended, and thereby sustains injuries, he or any 
other person having a right of action for such 
injury may recover the resulting damage of the 
company. *’ Bevis v. Vanceburg Telephone Co., 
89 S. W. Rep. 126, 28 Ky. Law Rep. 142. 

The court commends the statement of the law 
of proximate cause to be found in the Am. & Eng. 
Ency. of Law, Vol. 21 (2d Ed.), p. 490, and that of 
Judge Thompson in section 47 in his work supra, 
to the effect: ‘*The proximate cause of an injury 
is that which, in natural and continuous sequences, 
unbroken by any efticient intervening cause, pro- 
duces the injury, and without which the result 
would not have occurred.” 

The court then concludes as follows: ‘The 
rule announced by the foregoing authorities 
has been approved by thiscourt. Notably in 
the ease of Whiteman & Co. v. Warren, 66 
S. W. Rep. 609. 23 Ky. Law Rep. 2120. In 
that case the defendant had left a gutter filled 
with hot water. <A boy traveling the walk- 
way Was pushed by another boy into the gutter 
and bot water and thereby scalded and badly in- 
jured. In the opinion it is said: ‘If it be true 
that the injury was the result of the negligence 
of two persons, appellant (in Jeaving the gutter 
filled with hot water) and the boy who jostled 
appellee. there might still be a recovery against 
either without joining the other.’ In order 
to hold appellant liable it is not necessary 
to show that it could or should have foreseen 
the result. In addition to establishing its neg- 
ligence in maintaining the dangerous obstrue- 
tion in the alley, it was only required of appellee 
to show that the injury to him was the natural, 
though not the necessary, result of its presence. 
Wharton on Negligence, § 74: Shearman & Red- 
field on Negligence, $§ 82-38; ‘Thompson on Neg- 
ligence, § 59; Milwaukee Ry. Co. v. Kellogg, 94 
U.S. 469, 24 L. Ed. 256. ‘To illustrate: Horses 
frightened in a street or on a highway are liable 
to run away and inflict injury upon persons or 
property. So, if the whistle of a locomotive en- 
gine be needlessly and wantonly sounded in or 
near a street or highway and causes a team of 
horses to run away and kil] another horse, the 
owner thereof may recover damages therefor of 
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the railroad company. Billman y. Indianapolis 
R. R. Co., 76 Ind. 166, 40 Am. Rep. 230. We do 
not think the views herein ¢xpressed in conflict 
with Setter’s Adm’r. v. City of Maysville, 69 S. 
W. Rep. 1074, 24 Ky. Law Rep. 828, relied on by 
appellant. In that case damages were sought to 
be recovered of the city of Maysville for the death 
of the intestate, caused by being run over by an 
electric car while walking on one of its streets; 
the charge being that by the negligence of the 
city in allowing brick and other debris in the 
street between the track of the railway company 
and the north side of the street, and in permitting 
the street railway company to maintain trolley 
poles along its track and a grade one or two feet 
higher than the portion of the street on the north 
side, without erecting barricades between the 
street and the trolley track, the vision of pedes- 
trians traveling on the north side was obstructed 
and they were forced to travel in a narraw path 
between the debris and railway track, and that 
the intestate was killed by a street car while trav- 
eling this path, it being alleged that the negli- 
gence of the city in allowing the obstructions 
along and on the street was the proximate cause 
of her death. The court, though not disputing 
the doctrine we have announced, held that the 
city was not liable on the facts presented, and 
this decision, we think, was due, as intimated in 
the opinion, to the fact that it was not alleged or 
proved by the plaintiff that on the south side of 
the railway track, which was opposite the path 
traveled by the intestate, the road was in any wise 
obstrueted, or that the sidewalk on Second street 
was not in a suitable condition for the use of the 
public, from which it might be inferred that the 
intestate could have walked on the south side of 
the railway track in safety. Therefore no negli- 
gence was shown as against the city, which could 
have been the proximate cause of the injury. 
While other authorities have been cited by appel- 
lant’s counsel, we do not find that they are based 
upon facts analogous to those of this case, and 
therefore we do not regard them with such favor 
as to accept them as against those relied on in 
the opinion.”* 





CHATTEL MORTGAGES — INSUFFICIENCY OF 
DrESCRIPTION.—In the case of Westinghouse Co. 
vy. MeGrath (Lowa), 108 N. W. Rep. 449, we find 
an interesting opinion by Mr. Justice Ladd. It is 
noteworthy that the Supreme Court of [owa is in 
the habit of rendering good opinions. 

It seems in that case that: ‘At the time 
of the service of the writ of revlevin the 
threshing outfit in controversy was in posses- 
sion of the defendant, McGrath, as constable, 
by virtue of levies thereon of a writ of ¢xe- 
cution and of a writ of attachment, under which 
his interest in the property amounted to $404.54, 
considerable less thanits value. The statutory 
notice of ownership had been served. and it was 
made to appear by stipulation that one A. A. 
Kuhnes purchased said outfit of the plaintiff 





August 12, 1901, and to secure the payment of the 
$600 of the purchase price, with his wife and L. 
V. Kuhnes executed to it a chattel mortgage de- 
scribing said property as ‘One 15 H. P. traction 
engine, Westinghouse make: one O a 32x47 West- 
inghouse grain thresher; one Woods self-feeder 
main drive belt wagon box elevator tank pump 
and hose, to have and to hold the same forever. 
I, the said party of the first part, will forever 
warrant and defend the same against all persons 
whomsoever.’ In the mortgage the Kuhneses 
had been described as of the county of Crawford 
and state of Iowa, and it was provided therein 
that in case of an attempt to dispose of or ‘remove 
from said county of * * * the aforesaid goods 
and chattels’ the mortgage might be foreclosed 
and ‘said sale to take place * * * in the county 
of * * *, Iowa.’ But two other threshing out- 
fits of this company had beer shipped into Craw- 
ford county, and none of the number and style of 
that in controversy, but this was unknown to the 
defendant. ‘The name of plaintiff company and 
the number of the machine was printed conspic- 
uously on the thresher and engine. At the time 
of the levies by defendant the outfit was on the 
farm of one Butler, in whose care it had been left ~ 
by A. A. Kuhnes, some 15 miles from his place of 
residence. ‘The defendant was without actual 
notice of the existence of the mortgage, but it 
was recorded and the only question for our deter- 
mination is whether the description of the prop- 
erty was sufticiently definite to impart construct- 
ive notice. 

The county in which the property was located 
was reasonably to be inferred from the mortgage; 
for, after describing the mortgagors as of Craw- 
ford county, foreclosure is authorized upon 
attempting ‘to remove from said county’ the in- 
cumbered property. By ‘said county’ was meant 
the one previously named, and this would not be 
obviated by the omission to write the name of 
such county in the blank left for that purpose. 
But location of the property as in the county with 
a description of the owner as of that county is 
not sufficient to impart notice. Muir v. Blake, 57 
Iowa, 662, 11 N. W. Rep. 621; Warner v. Wilson, 
73 Iowa, 719, 36 N. W. Rep. 719, 5 Am. St. Rep. 
710; Barrett v. Fisch, 76 Lowa, 553,41 N. W. Rep. 
310, 14 Am. St. Rep. 238. It is also to be noted 
that thongh the Kuhneses execute the mortgage, 
it does not assert the ownership to be in any one 
or allof them. As A. A. Kubnes was, in fact, the 
owner, this omission cannot affect the validity of 
the instrument (McGarry v. McDonnell, 82 Iowa, 
732, 47 N. W. Rep. 866), but it does have an im- 
portant bearing in the determination of whether 
the recording of the mortgage imparted con- 
structive notice of its existence. No one could 
tell from the record whether some one or all or 
none of them owned the property. Everett v. 
Brown, ¢4 Lowa, 420, 20 N. W. Rep. 743; Warner 
v. Wilson, 73 Iowa, 719, 36 N. W. Rep. 719, 5 Am, 
St. Rep. 710; State Bank v. Felt, 99 Iowa, 532, 68 
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N. W. Rep. 818, 61 Am. St. Rep. 253; Syck v. 
Bossingham, 120 Iowa, 363, 94 N. W. Rep. 920. 
Nor was there anything therein to advise a cred- 
itor of Kuhnes of its location or in whose posses- 
sion it might be found. ‘These have been the 
controlling circumstances in many cases. Thus 
in Brock v. Barr, 70 Iowa, 399, 30 N. W. Rep. 
652, a somewhat indefinite description was aided 
by adding that the property was in the posses- 
sion of the mortgagor in a particular county. In 
Shellhammer v. Jones, 87 Iowa, 520, 54 N. W. 
Rep. 363, it was said the mortgagor was of the 
county from which the property was not to be 
removed, and he certified that he was the owner. 
He had no other stallions of like description. 
Preston vy. Caul, 109 Iowa, 443, 80 N. W. Rep. 
522, wes much like the last case, in that the in- 
strument indicated the mortgagor’s ownership of 
the interest covered and that the stallion was in 
the county. In the case at bar the description is 


indefinite. ‘True there were but two other outfits 
in the county, and these were of different number 


and style. But the number was not inserted in 
the morigage, and there is nothing in the record 
to show in what respects the style differed or 
whether such difference was in the matter of de- 
scription contained in the mortgage. Aside from 
this. however, the defendant was not bound at 
his peril to search the county to ascertain whether 
there wele any other like machines therein, in 
the absence of any assertion in the mortgage that 
this was the only one. ‘There was nothing in the 
mortgage to suggest such an inquiry, and with- 
out this a purchaser was not charged with notice 
of such fact. The case falls within those cases 
where the mortgages describe property in a gen- 
eral way; that is, in such indefinite terms that 
any number of articles or animals may well fall 
within its terms. Thus in Hayes v. Wilcox, 61 
Iowa, 732,17 N. W. Rep. 110, a description of 
‘one oscillating thresher, size 6, 30-inch cylinder, 
and also one Chicago, Pitts 10-horse power,’ was 
held insufficient. Other analogous cases are 
Ormsby v. Nolan, 69 Lowa, 132, 28 N. W. Rep. 
569; Plano Mfg. Co. v. Griffith, 75 Iowa, 102, 39 
N. W. Rep. 214; State Bank v. Felt, 99 Iowa, 532, 
68 N. W. Rep. 818, 61 Am. St. Rep. 253; Gilerist 
v. McGhee, 98 Iowa, 508, 67 N. W. Rep. 392. 
The rule regarding the certainty of description 
of property in a mortgage is that if it contains 
enough to so direct the mind of the searcher of 
the record to facts from which he may ascertain 
the property with reasonable certainty, it is suffi- 
cient.”” Shellhammer v. Jones, supra; The City 
Bank v. Ratkey, 79 Lowa, 216, 44 N. W. Rep. 362. 





HOURS OF LABOR—LABOR ON PUBLIC 
WORKS—RAILROADS. 
IV. 

1. In General — Relations Between State 
and its Political Subdivisions. — Municipal 
corporations, counties, etc., are political sub- 
divisions of the state for the purpose of exer- 
cising a part of its powers. They can exert 
only such powers as have been expressly 
granted to them, or such as are necessarily 
implied from those granted. Whatever they 
lawfully do of a public character is done un- 
der the sanction of the state. They are in 
allrespects auxiliaries of the state for the 
purpose of local government. They may be 
created, and their powers may be restricted, 
enlarged, or withdrawn, at the will of the 
legislature. The authority of the latter, when 
restricting or withdrawing such powers, is 
subject only to the fundamental condition 
that the collective and individual rights of the 
people of the municipality shall not thereby 
be destroyed.? 

2. Public Works May be Performed hy 
State Directly or by its Agents.—Public work 
is of such a character that in its performance 
a state may, if it deems it proper to do so, 
take charge by its own agents. Whether 


1 Atkin v. Kansas, 191 U. S. 207, citing among other 
eases, Rogers vy. Burlington, 3 Wall. 654; United 
States v. Railroad Co., 17 Wall. 322; Mount Pleasant 
v. Beckworth, 100 U. S. 514; State Bank of Ohio v. 
Knoop, 16 How. 369; Hill v. Memphis, 134 U. 8S. 198; 
Barnett v. Denison, 145 U. 8S. 185; Williams v. Eggle- 
son, 170 U. 8S. 304. See also Dillon, Munic. Corp., 
secs. 18-27. Counties are subdivisions of the state or- 
ganized for public political purposes connected with 
the administration of the state government. They are 
purely auxiliaries of the state; and to the general 
statutes of the state they owe their creation, and the 
statutes confer upon them all the powers they pos- 
sess, prescribe all the duties they owe and impose all 
liabilities to which they are subject. A municipal 
corporation, as distinguished from a county, is called 
into existence either at the direct solicitation or by 
the free consent of the persons composing it, for the 
promotion of their own local and private advantage 
and convenience. The municipal organization is 
asked for, or at least assented to, by the people it em- 
braces, while the county organization is superim- 
posed by a sovereign and paramount authority, Jbid. 
secs, 22-26. ‘*With the exception of certain constitu- 
tional limitations presently to be noticed, the power of 
the legislature over such corporations is supreme and 
transcendent; it may erect, change, divide, and even 
abolish them, at pleasure, as it deems the public good 
to require.”’ Dillon, Mun. Corp., sec. 54 (8rd Ed.); 
City v. Cedar Rapids, ete., Ry. Co., 24 Iowa, 455; 
Mayor vy. Groshon, 30 Md. 436; State v. Lake Koen Co., 
63 Kan. 304. 
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performed by a state directly or by one of its 
instrumentalities, the work is of a public and 
not private character. 

3. Statutory Regulations — Hours of La- 
bor.—It will be seen that there is a diversity of 
view among the courts respecting the consti- 
tutionality of laws limiting the hours of labor 
to be performed on public works. Itshall be 
our object in this paragraph to present both 
views of the courts, their doctrines and princi- 
ples, as we find them in the cases dealing with 
this phase of our subject. The Supreme 
Court of the United States, in a recent case,” 
in fact the leading case on this subject, has 
asserted the constitutionality of these stat- 
utes in an opinion which is notable for its clear 
dnd logical analysis of the questions involved. 
Passing this decision for the present, refer- 
ence will first be made to the decisions of the 
state tribunals which have had the constitu- 
tionality of these statutes under consideration. 
In sustaining the right of a city council to 
designate the number of hours in which labor- 
ers and mechanics should work on the public 
works of such city, the Supreme Court of 
Louisianasaid: ‘The vity has the absolute 
control of its own property, and can regulate 
the hours of work to be employed on the same. 
The ordinance violates no law so far as it 
designates the number of hours in which la- 
borers may be employed on public works. 
Having this right over its property, it has 
also the right to enforce, by appropriate legis- 
lation, the violation of the ordinance fixing 
the hours for work on city buildings.’’® In 
speaking of an act prescribing the rate of 
wages to be paid for services performed on 
public works, Judge O’ Brien, on behalf of the 
Court of Appeals of New York, said: ‘‘There 
is no express or implied restriction to be found 
in the constitution upon the power of the 
legislature to fix and declare the rate of com- 
pensation to be paid for labor or services per- 
formed upon public works of the state. That 
legislation is doubtless open to criticism front 
the standpoint of sound policy and expedi- 
ency, but the courts have nothing to do with 
these questions so long as it is not in conflict 
with the constitution, and we think that a 
general law regulating the compensation of 
laborers employed by the state or by officers 


2 Atkin v. Kansas, 191 U.S. 207. 
8 State v. McNally, 48 La. Ann. 1450, 1451, 36 L. R. A. 
533. 





under its authority, which disturbed no vest- 
ed right or contract, was within the power of 
the legislature to enact, whatever may be said 
as to its wisdom or policy.’’* It was also 
said by the Supreme Court of New York, in 
the case of People v. Warren,’ when sustain- 
ing the constitutionality of a statute special- 
ly passed for the city of Buffalo, providing 
that contractors submitting proposals for 
work required to be done by the city, should 
bind themselves in the performance of such 
work not to accept more than eight hours as 
a day’s work to be performed within nine con- 
secutive hours , that ‘‘no man has a right to 
labor for me unless I employ him, and in fix- 
ing the terms of the employment, my right is 
as good as his. He can no more compel me 
to his terms than Ican compel him to mine. 
If my terms do not suit him, he may seek em- 
ployment elsewhere ; if his terms do not suit 
me, I may employ another man. Thus the 
liberty of both is respected, and no right of 
either is infringed. Of course the terms of 
employment include the hours of labor. I 
I may hire a man to work for me by day or by 
night, and for one hour or twelve of the 
twenty-four. And so might the city of 
Buffalo, except that in respect to one class of 
work, viz., that done under contract, it chose 
tohave a provision inserted in its organic 
law to the effect that such work should be 
done for it by day’s work of eight hours each 
and that all its contracts should so provide. 
By means of the statute in question, there- 
fore, the terms of employment of laborers on 
contract work for the city of Buffalo are fixed, 
on the part of the city, and it remains for the 
laborer seeking employment to accept or re- 
fuse those terms. If he insists upon working 
more than eight hours a day, he may seek 
other employment, either for the whole or for 
the excess of his time. His liberty of choice 
is not interfered with, nor his right to labor 
infringed. As inthe illustration previously 
employed, he has no right to labor for the 
city of Buffalo except upon the terms offered 
in its behalf. We see, on principle, no ground 
for the contention of the appellant, that the 
statute in question violates any provision of 


4 Clark v. State, 142 N. Y. 101. See also to same ef- 
fect dissenting opinion of Chief Judge Parker, in Peo- 
ple v. Coler, 166 N. Y. 1, 25. 

5 Per Dwight, P. J., People v. Warren, 77 Hun, 120, 
122. Also see People v. Beck, 20 N. Y. Supp. 478. 
(Superior Court of Buffalo). 
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the constitution either of this state or of the 
United States; and we believe that conten- 
tion to be equally unsupported by authority.’’ 
A statute enacted by the legislature of the 
state of Kansas, providing that eight hours 
should constitute a day’s work for all per- 
sons employed by or on behalf of the state or 
its political subdivisions, was sustained in the 
gase of In re Dalton® as a constitutional exer- 
cise of legislative power. ‘‘A contractor,’ it 
was said in the consideration of this statute, 
‘*in bidding for work to be done by the state, 
county, city or township, understands, in 
making his estimates, that under the law 
eight hours per day is the maximum time 
which his employees may work. He is in no 
wise prejudiced, for a'l other bidders for the 
same work have equal knowledge of the rule 
which the state has established governing the 
hours of labor to be performed in its behalf. 
The position which the state has taken no- 
wise differs from that of an individual who, in 
the employment of labor, refuses to permit 
his employees to labor more than eight hours. 
It is certainly lawful for one to refuse to em- 
ploy men to work more than a given number 
of hours per day.’’? 

The same statute again came before the 
Supreme Court of Kansas in the case of State 
v. Atkin,® and the ruling of the court in the 
case of In re Dalton was approved. But the 
question of the validity of this law again 
same up for decision, this time in the Su- 
preme Federal Court of the Nation in the 
ease of Atkin v. Kansas.’ In this court the 
constitutionality of the statute was again as- 
serted. It was held that the enactment in no 
wise deprived a citizen of his freedom to con- 
tract or of the equal protection of the laws. 
The state has undoubted power, it was said, 
to declare that no one undertaking work for 
it or on its behalf, shall permit or require an 
employee on such work to labor in excess of 
eight hours each day. Justice Harlan, in 
delivering the opinion of the court in part 
said: ‘*‘We can imagine no possible ground 
to dispute the power of the state to declare 
that no one undertaking work for it or for 
one of its municipal agencies, should permit 
or require an employee on such work to labor 
in excess of eight hours each day, and to in- 


6 61 Kan. 257. 

7 See In re Ashby, 60 Kan. 101. 
864 Kan. 174. 

9191 U. S. 207, 222, 293. 





flict punishment upon those who are embraced 
by such regulations and yet disregard them. 
It cannot be deemed a part of the liberty of 
any contractor that he be allowed to do pub- 
lic work in any mode he may choose to adopt, 
without regard to the wishes of the state. On 
the contrary, it belongs to the state, as the 
guardian and trustee for its people, and hay- 
ing control of its affairs, to prescribe the 
conditions upon which it will permit public 
work to be done on its behalf, or on behalf of 
its municipalities. No court has authority to 
review its action in that respect. Regulations 
on this subject suggest only considerations of 
public policy. And with such considerations 
the courts have no concern. If it be con- 
tended to be the right of every one to dispose 
of his labor upon such terms as he deems best 
—as undoubtedly it is—and that to make it 
a criminal offense for a contractor for public 
work to permit or require his employee to per- 
form labor upon that work in excess of eight 
hours each day, is in derogation of the lib- 
erty both of employees and employer, it is 
sufficient to answer that no employee is en- 
titled, of absolute right and as part of his 
liberty, to perform labor for the state; and 
no contractor for public work can excuse a 
violation of his agreement with the state by 
doing that which the statute under which he 
proceeds distinetly and lawfully forbids him 
to do.’’!° 

As we stated at the beginning of this sec- 
tion, there is a decided conflict of opinion 
among the courts as to the constitutionality 
of statutes limiting the hours of labor on pub- 
lic works. We find the Court of Appeals of 
New York, in the case of People v. Orange 
County Road Construction Co.,'! denying 
the constitutionality of a law providing that 
‘tany person or corporation who, contracting 
with the state or a municipal corporation, 
shall require more than eight hours work, for 

day’s labor, is guilty of a misdemeanor.” 
The court, however, in this case, did not 
deny that the state, if it prosecutes a work 
itself, had power to dictate every detail of 
the service required in its performance. 
‘‘The state may,’’ 1t was said, ‘‘preseribe 
regulations for the conduct of its employees. 
Those employees must comply with the man- 
date of the legislature. If in the case of a 


10 See People v. Warren, 77 Hun, 120. 
11 175 N. Y. 84, 89. 
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private person his foreman or manager should, 
in intentional violation of the master’s com- 
mand, exact more than eight hours’ work a 
day from the men working under him, the 
master might discharge him even though his 
contract of employment was for a definite 
term. In the case of the state, the employer 
being not only master but sovereign, it may 
be that it could go further and make the vio- 
lation of its mandate criminal. This statute, 
however, does not deal with employees, at 
least not exclusively with them. * * * 
The statute does not define the meaning of 
‘contracting with the state or a municipal 
corporation.” * * * Isuppose, however, 
the statute was intended to apply to the case 
of what is known in law as an independent 
contractor ; that is to say, one who contracts 
to perform the work at his own risk and cost, 
the workmen being his servants and he, not 
the state or corporation with whom he con- 
tracts, being liable for their misconduct.’’!? 
Thus, we may observe, the statute is uncon- 
stitutional, because it has the effect to limit 
the hours of labor of persons in the service of, 
not the municipal corporation, but the per- 
son contracting with the city—‘‘an independ- 
While the state may, if it 
prosecutes a work itself, ‘‘dictate every de- 
tail of the service required in its perfurm- 
ance ; prescribe the wages of workmen, their 
hours of labor and the particular individuals 
who may be employed,’’ it is held that, ‘‘no 
such right exists where it has let out the per- 
formance of the work to a contractor, unless 
it is reserved by the contract. The state in 
this respect stands the same as its citizens. 
Its rights are just as great as those of private 
citizens but no greater.’’ While a state, or 
its municipal agencies, may dictate every de- 
tail of the work when they undertake to per- 
form it directly themselves, they may not do 
so, according to this ruling, if they do the 
work indirectly, or by a contractor. While 
a contractor who undertakes work for a 
city may be an ‘‘independent’’ contractor 
when the rights of third persons are con- 
cerned, as for example, when persons sustain 
injury on account of his negligence, we do 
not understand how, so far as the city’s in- 
terests are concerned, he may be independent 
of the latter. On the contrary, it seems to 
us that he is very mnch under the control of 


12 Per Cullen, J., People v. Orange County, ete., 175 
N.Y. 84, 89. 





the city. The contractor’s license and au- 
thority to act in a given case comes from the 
city. If a city gives him authority to doa 
thing, why can’t it say how that thing shall 
be done? If the city says: ‘*Mr. Contrac- 
tor, build me a city hall,’’ why can’t it add: 
‘*build it of stone,’? whether you do the work 
yourself or let it out to a subcontractor? 
And, upon the same principle, why can’t it 
say to the contractor, ‘‘I desire that eight 
hours shall constitute a day’s work on all 
public improvements undertaken for me ?’’ 

In speaking of an act of congress declaring 
that eight hours shall constitute a day’s work 
for all laborers, workmen and mechanics em- 
ployed by or on behalf of the government, 
the Supreme Court of the United States has 
taken the more logical view in our judgment, 
of the relation existing between a contractor 
and the state or its subdivisions. This court 
said: ‘‘We regard the statute chiefly as in 
the nature of a direction from a principal to 
his agent, that eight hours is deemed to be a 
proper length of time for a day’s labor, and 
that his contracts shall be based upon that 
theory. It is a matter between the principal 
and agent, in which a third party has no in- 
terest.”"!13 The New York case, which was 
decided a few months prior to the decision in 
Atkin v. Kansas,!* is opposed to the position 
taken by Justice Harlan in the latter case, as - 
will appear by reference to the excerpts from 
his opinion given above.!° 


13 United States v. Martin, 94 U. S. 400, 404. 

14 Atkin v. Kansas, 191 U. 8. 207. 

1 Atkin v. Kansas, supra, was decided Nov. 30th, 
1903, and People v. Orange County, etc., Co., was de- 
cided April 28th, 1903. It may be interesting in this 
connection to quote from Chief Judge Parker’s dis- 
senting opinion rendered in the case of People v. 
Coler, 166 N. Y. 1, 25. The statute referred to in 
Judge Parker’s opinion, provided in substance that 
the wages to be paid for a legal day’s work to all 
classes of laborers, workmen, or mechanics upon all 
such public work shall not be less than the prevailing 
rate for a day’s work in the same trade or occupation 
in the locality within the state where such public work 
is performed, and that each contract for public work 
thereafter made shall contain a provision that the same 
shall be void unless the person or corporation per- 
forming the same shall comply with such provisions 
oftheact. The majority opinion of the court held 
the above act unconstitutional, on the ground, among 
others, that it invaded the right of liberty and prop- 
erty, in that it denied to the city and the contractor 
the right to agree with their employees upon the 
measure of their compensation. Judge Parker, in 
his dissenting opinion, said: ‘The legislature, which 
is vested with the power to direct the conduct of the 
business operations of the state, by this statute has 
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The Supreme Court of Ohio has also denied 
the constitutionality of a statute which limited 
the hours of daily service of laborers, work- 
men and mechanics employed upon public 
work, or of work done for the state, or any 
political subdivision thereof. The act also 
provided that every contract to whieh the 
state or its municipal agencies were parties, 
or which was made on their behalf, for the 
employment of laborers, workmen or mechan- 
ics, shall contain a stipulation that no such 
laborer, workman or mechanic in the employ 
of a contractor or subcontractor, shall be re- 
quired or permitted to work more than eight 
hours in any one calendar day, except in cer- 
tain cases of emergency. This enactment 
was held to violate and abridge the constitu- 
tional right of parties to contract as to the 
number of hours tbat should constitute a 
day’s work. The statute, it was said, also 
invaded the right both of liberty and property 
in that it denied to municipalities and to con- 
tractors and subcontractors the right to agree 
with their employees upon the terms and con- 
ditions of their contracts.'* It was denied 


not only declared it to be the policy of the state as a 
proprietor to pay the prevailing rate of wages, but 
has enjoined upon its several agents and agencies the 
duty of executing this policy. An attack upon this 
statute, therefore, assails the right of the state asa 
proprietor to pay such wages as it chooses to those 
who either work for it directly, or upon any work of 
construction in which it may be engaged.’’ The 
judge further said, in speaking of the infringement of 
the right or liberty to contract on the part of the con- 
tractor under the statute in question: “But it (the 
contractor’s liberty), is interfered with only because 
he assents to the proprietor’s wishes and contracts 
that it shall be so, and hence his liberty is not inter- 
fered with at all within the meaning of the constitu- 
tion; for he has solemnly covenanted in his agreement 
that he shall not be at liberty to do anything in the 
course of the performance of the contract that shall 
be contrary to the wishes of the proprietor as ex- 
pressed in the written contract.’”’ See People v. War- 
ren, 77 Hun, 120; Clark v. State, 142 N. Y. 101. 

16 City of Cleveland v. Clements Bros., etc., Co., 65 
N. EK. Rep. 885. See Fiske v. People, 188 II]. 206, in 
which case it was held that a provision in the specifi- 
cations, attached to the contract made between the 
contractor and the city of Chicago for the doing of 
the work upon the improvement to be made, was il- 
legal as limiting the number of hours in each work- 
ing day. The provision was, “in the prosecution of 
the work under these specifications eight hours shall 
constitute a day’s labor, and any contractor or con- 
tractors, who shall compel or allow laborers or em- 
ployees to work more than eight hours in one day, 
shall be liable to have this contract forfeited, as pro- 
vided by sec. 1687, of the Revised Code of the city of 
Chicago, provided, however, that in cases of emer- 
gency the contractor or contractors may, by and with 

he written consent of the board of local improve- 





in this case that the political subdivision of a 


‘state, although it derived its power from the 


state, could be lawfully directed by the legis- 
lative will as to what contracts it might make, 
and what provisions and stipulations its can- 
tracts should contain. ‘‘The fallacy of this 
contention,’’ it was said, ‘‘lies in the assump- 
tion that the compulsory authority of the 
legislature over municipal corporations is so 
absolute and arbitrary that it may dictate the 
specific terms upon which such municipality 
shall contract, and may presvribe what stip- 
ulations and conditions its contracts shall 
contain, although such contracts may, as in 
this case, relate only to matters of purely 
local improvement. This is a misapprehen- 
sion of the legislative authority, for no such 
right or power has been delegated to, or is 
possessed by, the general assembly.’’ The 
statute in question, it was further said, ‘‘is 
more than a mere direction by a principal to 
an agent, and that its provisions apply not 
only to officers and agents of the state of 
Ohio, but that they apply with equal force to 
all persons who would enter into contracts 
with the state or any of its political subdi- 
visions, and undertakes to limit and restrict 
such persons in their right to contract by pro- 
hibiting the making of contracts for a day’s © 
work of more than eight hours. What the 
terms and stipulations of a contract shall be 
is matter to be determined by the contracting 
parties, and the right has not been delegated 
to, nor is it within the power of, the general 
assembly by mandatory laws to prescribe the 
terms and provisions that shall be inserted in 
contracts that may be made between persons 
legally competent to contract.’’!? 

It will be observed that the position of the 
court in this case is directly in line with the 
New York court in People v. Orange County, 
etc., Co.,!8 but it is opposed to the views of 
both state and federal courts as expressed in 
the cases heretofore adverted to. Under the 
ruling in this and the New York case (People 
v. Orange County, etc., Co.) the state, while 
‘tits rights are just as great as those of pri- 


ments, allow laborers and employees to work extra 
time.” 

17 See State v. Norton, 5 Ohio N. P. 183, 7 Ohio Dec. 
354. In this case a city ordinance, providing that the 
specifications for public work shall have inserted 
therein a clause providing that the hours of labor on 
such public work shall not exceed eight hours, was 
held to be unconstitutional. 

18 175 N. Y. 84. 
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yate citizens,’’ cannot specify the terms and 
conditions of employment of those who wish 
toenter into its service or the service of its 
political agencies. The city or county, al- 
though auxiliaries of the state for the purpose 
of local government, are, it seems, under the 
ruling of these cases, so far independent of 
the state that it is not within the power of the 
legislature by mandatory laws to prescribe 
the terms and provisions of contracts that 


may be made by a person contracting there-. 


with. 

City ordinances of a nature similar to the 
statutes under discussion have come up for 
consideration before the courts of last resort 
in the states of California and Washington. 
The city of Los Angeles declared by ordi- 
nance thatfeight hours’ labor should constitute 
alegal day’s work when the same was per- 
formed under contract with the city. The 
ordinance was declared unconstitutional, the 
court saying: ‘‘We cannot conceive of any 
theory upon which a city could be justified in 
making it a misdemeanor for one of its citi- 
zens to contract with another for services to 
berendered because. the contract is that he 
shall work more than a limited number of 
hours per day. If the services to be per- 
formed were unlawful, or against pulic 
policy, or the employment were such as might 
be unfit for certain persons, as for example, 
females or infants, the ordinance might be 
upheld as a sanitary or police regulation.’’!® 
In like manner, an ordinance of the city of 


Seattle was declared unconstitutional, which |! 


made it unlawful for any contractor upon any 
of the public works of the state, to require or 
permit any day laborer or mechanic to work 
more than eight hours in any one calendar 
day. The ordinance was held to interfere 
with the right of persons to contract with 
reference to their services.?° 


4. Congress May Regulate the Hours of 


Labor on Public Work.—Congress has power 
to prescribe the terms and conditions under 
which labor shall be performed in the con- 
struction of public works of the United States. 
Laws have been passed limiting the hours for 
the labor of letter carriers in any one day ;?! 
and for persons employed in the navy yards 


” Ex parte Kuback, 85 Cal. 274. 

* City of Seattle vy. Smythe, 22 Wash. 327, 69 Pac. 
Rep. 1129. 

2125 Stat. 157. 





of the United States ;?? and for all Jaborers 
and mechanics employed ‘‘by or on behalf of 
the government of the United States.’’?* Con- 
gress may provide that laborers upon public 
work, whether employed directly by the gov- 
ernment or by a public contractor, shall not 
be required or permitted to work more than 
eight hours in one day, and may éompel obe- 
dience to such law by providing that its viola- 
tion shall constitute an offense against the 
United States, and be punished as such. Nor 
is the power of congress to thus legislate in 
the least impaired or affected by the fact that 
such public works may be erected upon land 
over which the state retains political jurisdic- 


tion, as the sovereignty of the state does not 


extend to matters connected with or incident 
to the construction of public works of the 


‘United States. ?4 


5. Railroads—Hours of Service.—In New 
York and Rhode Island it is held to be law- 
ful, in the interest of the public, if not in that 
of the workmen, for the legislature to pro- 
vide that ten hours’ work out of twelve con- 
secutive hours should be a day’s work for all 
persons employed in the operation of rail- 
roads. In addition to this, the New York 
statute prohibits railroads from permitting 
or requiring trainmen who have worked 
twenty-four hours, to go on duty again until 
they have had eight hours’ rest. Thestatute 
also allows extra compensation for work done 
in excess of the legal day’s work of ten hours. 
The act was held to be constitutional, and 
the sections prescribing what should be a 
day’s work did not, it was held, prohibit any 
additional work during the twenty-four 
hours.25 The Rhode Island statute, which 
was designed for the regulation of the hours 
of labor of the servants of street railway cor- 
pcrations, was held to be in the interest of 
the public safety and was sustainable under 

22 12 Stat. 587. 

23 15 Stat. 77. . 

24 United States v. San Francisco Bridge Co., 88 
Fed. Rep. 891. See United States v. Martin, 94 U.S. 
400. It was said in the latter case that a law declar- 
ing that eight hours shall constitute a duy’s work for 
all laborers, workmen, etc., employed by or on be- 
half of the government of the United States, was in 
the nature of a direction from a principal to his agent 
that eight hours is deemed to be a proper length of 
time for a day’s labor, and that his contracts shall be 
based upon that theory. Itis a matter between the 
principal and agent, in which a third party has no in- 
terest, declared the court. 


25 People v. Phyfe, 136 N. Y. 554, 20N. Y. Supp. 
461. Contra, Wheeling Bridge Case, 8 Ohio C. C. 658 
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the police power of the state. The act was 
not, in the judgment of the court, in conflict 
with any provision of the state or federal con- 
stitutions, particularly the guaranty of the 
right to contract. The law was also sustain- 
able, the court held, as an amendment to the 
charter of the corporation in question, and as 
a regulation of a business affected witha 
public use or interest. ?*® 

Los Angeles, Cal. O. H. Myrick. 


26 In re Ten Hour Law, 24 R. I. 603, 54 Atl. Rep. 602. 


LIABILITY 
MAIN- 


MUNICIPAL CORPORATIONS — 
WHERE JOINTLY CHARGED WITH 
TENANCE OF BRIDGE. 





VILLAGE OF BLOOMER v. TOWN OF BLOOMER. 





Supreme Court of Wisconsin, May 8, 1906. 


Where two municipal corporations are jointly 
charged with the maintenance of a bridge, and one 
unreasonably neglects or refuses to perform in that 
regard, the other may carry the entire burden for the 
time being and subsequently recover of the former, 
on implied promise, its just share of the expense. 


In case of two municipalities being jointly liable for 
the maintenance of a bridge and one unreasonably 
neglecting or refusing to participate in the necessary 
work in that regard, that one will be precluded there- 
by from escaping liability for its pro rata share of the 
expense upon the ground of its not being notified of 
the precise act giving rise to such expense, and given 
opportunity to participate in determining upon and 
doing that particular thing. 


The rules as to legitimate classification for general 
legislation are: 

(a) The classification must be based on substantial 
distinctions making one class really different from 
another. 

(b) The classification must be germane to the pur- 
poses of the law. 

(c) The classification must not be based on existing 
circumstances only. 

(d) The law must apply equally to members of the 
class. 

(e) The character of the class must be so different 
from other situations as to reasonably suggest neces- 
sity or propriety, having regard forthe public good, 
of substantially different legislative treatment there- 
for from that required for such others. 


Action to recover on a claimed statutory lia- 
bility. 

The. complaint is to this effect: Plaintiff, 
du'ing the occurrences giving rise to its claim, 
was a village corporation, located within the 
boundary of the defendant, a duly organized 
town. A highway which existed in the latter 
before the creation of the former is in part in- 
cluded Within the platted corporate limits of the 
village, where it is cut by a navigable stream over 





which since before the village was organized 
there has been maintained a bridge. In 1903 jt 
became necessary to repair the same temporarily, 
and later to construct a new one. Upon such 
necessity appearing, notice was given by plaintiff 
to the defendant to meet the former to consider 
in respect to the matter, a time therefor being 
named. The village board convened pursuant 
thereto, but the town was not represented. [t 
claimed exemption from liability to aid in main- 
taining the bridge. Subsequently plaintiff decided 
to build a new bridge, and in due course did go, 
incurring an expense of $2,979. ‘The part thereof 
chargeable to defendant, dividing the same be- 
tween the two corporations according to the last 
prior county equalization of property for taxa- 
tion, within their respective boundaries, is 
$2,022.74. March 15, 1904, plaintiff presented a 
claim therefor to the defendant for allowance, It 
was disallowed by the town board of audit, and 
its action was thereafter at the town meeting in 
April, 1904, ratified. The commencement of this 
action was duly authorized by the village board, 
and it was begun mere than ten days subsequent 
to such occurrences. 

The defendant answered, denying that Dun- 
can’s creek, the stream in question is navigable, 
or that defendant was notified at any time prior 
to the building of the bridge that a new structure 
was necessary or of plaintiff's intention in that 
regard, and alleging that the notice given to the 
town, mentioned in the complaint, was to the 
effect that a meeting would be held to consider 
the subject of repairing the bridge; that subse- 
quently it was repaired, and defendant paid the 
proportion of the expense thereof plaintiff claim- 
ed from it, but without admitting legal liability 
in that regard; that subsequently, without any 
notice to the defendant of any necessity therefor, 
or of such intention, plaintiff caused the new 
bridge to be constructed. 

The evidence, so far as necessary to be consid- 
ered, will be stated in the opinion. 

The cause was tried by the court. There were 
findings in plaintiff's favor as to all conditions 
precedent to the maintenance of the action in case 
of the town being liable under any circumstances. 
There were also findings to this effect: Duncan’s 
creek is a navigable stream, in that it is floatable 
for saw logs in its natural state some portions of 
the year. There is a town highway through the 
platted portion of the village, which is crossed by 
said creek, that being spanned by the bridge in 
question. May 16, 1903, plaintiff’s clerk, by order 
of its board, mailed to defendant’s clerk and each 
member of its board, a notice to the effect that 
such bridge needed immediate repairs, and a 
meeting would be held May 26th thereafter to 
decide upon the matter. In reply the village 
board was informed that the town would not par- 
ticipate in making the repairs. Nevertheless, 
the former considered the matter in accordance 
with the notice, but postponed action as to build- 
ing a new bridge till July 25, 1903, at which time 
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afavorable conclusion was reached. That con- 
elusion was carried out at an expense of $2,978. 
In the time intervening between the noticed 
meeting and the making of the contract for a new 
bridge, temporary repairs upon the old one were 
made. Thereafter plaintiff made a claim against 


' the defendant for part of the cost thereof, which 


it paid, denying, however, legal liability in the 
matter. ‘he proper proportion of the cost of the 
new bridge to be borne by the defendant accord- 
ing to a division of the entire expense between 
the two corporations, on the basis of their last 
previous county equalization of property for tax- 
ation is $2,022.74. This action was not com- 
menced till the expiration of ten days thereafter. 

On such facts the court decided as matter of 
law that the defendant’s denial of all liability for 
the maintenance of the bridge, and refusal to 
participate in any proceedings in respect thereto, 
waived notice of the action of the village in re- 
gard to the matter, and that it was liable to the 
latter for $2,022.74, with interest and costs. 


MARSHALL, J. (after stating the facts): The 
law under which, in the circumstances stated, it 
‘is claimed the liability adjudged in the trial court 
accrued, is chapter 284, p. 492, Laws of Wiscon- 
sin for 1899. ‘The material part thereof is as fol- 
lows: ‘Every village in this state * * * shall 
constitute a separate road district. No part of 
thestreet or highway * * * shall be in any 
district established by the town board nor under 
control of the town officers. provided that bridges 
across navigable streams or town roads shall be 
built, maintained and repaired by the town and 
village jointly, the expense to be borne by each 
in proportion to their equalized valuation as is 
fixed by the county board. Provided thet noth- 
ing in this section shall be construed as applying 
to bridges on public highways outside the platted 
portion of any village.” 

[tis conceded that if appellant is liable to re- 
spondent at all on account of the construction of 
the bridge in questivn the measure thereof was 
properly determined; but it is contended that if 
the law is valid and such bridge is within the 
class mentioned therein no liability accrued to 
respondent. because the law provides for joint 
contre! in the building and maintenance of such 
a bridge; that the town could not be put in de- 
fault without a reasonable necessity for a new 
bridge, it having been given opportunity to par- 
ticipate in considering the question of its con- 
struction and incurring the expense and refused 
to take part in the matter. ‘hat is conceded, as 
we understand it. ‘The trial court so viewed the 
case, but decided that appellant’s atiitude had 
been such as to preclude it from escaping the lia- 
bility on that ground. 

On the question of waiver by appellant, it 
seems the decision of the trial court was right. 
The town board was formally notified- that the 
old bridge needed immediate repairs, and of a 
time and place when a meeting would be held to 
decide upon the question in respect thereto. The 





reply made that the town had decided not to 
take any part in the matter, ratified as it was at 
the town meeting in the spring of 1904, wasa 
plain repudiation of all liability for the mainte- 
nance of the bridge. It does not seem to be ma- 
terial that the notice given to the town board re- 
ferred to repairs, not to construction of a new 
bridge, in view of determination of the town not 
to recognize any liability whatever in respect to 
the matter. Moreover, as the record shows, be- 
fore the bridge was accepted a joint meeting of 
the village board and the town board was held for 
the purpose of such acceptance, the latter parti- 
cipated in the examination of the bridge for such 
purpose, and thereafter was present when the 
formal proceedings of acceptance were had, but 
did not take any part therein either affirmatively 
or negatively. So it is clearly seen that, regard- 
less of opportunity tuerefor, the town would not 
have taken any more active part in the matter 
than it did. It challenged the position of re- 
spondent as to the liability, and went just as 
far in participating as it could safely without in 
the judgment of the board jeopardizing its posi- 
tion. The only way the bridge could have been 
constructed under the circumstances; and it seems 
to be conceded that a new structure was peces- 
sary, was for the village to proceed as it did, tak- 
ing its chances as to obtaining judicial vindica- 
tion of its claim. In that view ‘Town of Waupun 
v. Town of Chester, 61 Wis. 401, 21 N. W. Rep. 
251, rules the case in favor of respondent. The 
principle governing the matter was there phrased 
substantially as follows: ‘If one of two towns 
which are jointly bound to keep a bridge in re- 
pair refuse to join in making necessary repairs, 
the other town may make them and recover the 
proper proportion of the expense thereof from 
the town so refusing.” 

The foregoing is but an application to particu - 
lar facts of the broader rule that where one per- 
son owes a clear duty to another in respect to the 
performance of some service requiting pecuniary 
outlay and unreasonably refuses to perform that 
service, such other may himself perform it or 
cause the same to be performed and hold such 
person liable upon implied promise to pay the 
reasonable expense incurred in respect thereto. 
The following are a few of the many illustrations 
existing of the application of such rule: Reed v. 
Jones, 8jWis. 392; President and ‘I'rustees of the 
Village of West Bend v. Mann, 59 Wis. 69, 17 N. 
W. Rep. 972; Pennsylvania R. R. Co. v. Du- 
quesne Borough, 46 Pa. 224; ‘Town of Centerville 
vy. Wood, 57 Ind. 192; Doane v. Badger, 12 Mass. 
65; Campbell v. Hand, 49 Pa. 234; 4 Kent, 371; 7 
Am. & Eng. Ency. of Law, p. 326, and cases cited. 

The law in question is challenged as unconsti- 
tutional in that the placing of villages baving 
bridges on town roads within the platted portion 
of their boundaries and towns in which such vil- 
lages are located in a class by themselves for the 
maintenance of such bridges, is not legitimate 
classification and so violates the constitutional 
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command as to uniformity of taxation. On this 


Battles v. Doll, 113 Wis. 357, 89 N. W. Rep. 187,, 


is referred to as quite conclusive. 

It was held in the case cited that classification 
for the purpose of exempting property of villages 
from general taxation, for a specific object, in 
counties of which such villages form a part, the 
exemption having reference to whether such vil- 
lages have within their corporate limits bridges 
which they maintain, is not legitimate. Here the 
question is whether the classification of towns 
having villages situated therein, for the joint 
maintenance of bridges across navigable rivers in 
the platted portions of such villages, is legitimate. 
We are unable to see that the case, as to its facts 
or on principles, falls necessarily within the dis- 
cussion in the Battles case as to classification by 
reference to physical conditions. It seems to 
rather fall clearly within the priaciple laid down 
in State, etc., v. Supervisors of Sauk County, 70 
Wis. 491, 36 N. W. Rep. 398; State, ete., v. Su- 
pervisors of St. Croix County, 83 Wis. 340,53 N. 
W. Rep. 698, and the like, to the effect that in 
case of need of a bridge requiring exceptionally 
heavy expenditure for its maintenance, it is le- 
gitimate for the legislature to impose the burden 
thereof, in part, on territory of a municipality or 
municipalities other than that in which the 
bridge is located. : 

The court, in the first case cited, which has 
since been followed, quoted approvingly and 
based its decision on the doctrine, deduced from 
authority, found in Cooley on Taxation (2d Ed.), 
at p. 683, to this effect: There is special need of 
legislative authority, in special situations spring- 
ing from the fact that the burden for an object 
not purely local, like the maintenance of an ex- 
pensive bridge on an important thoroughfare 
running through the country, would be too great 
to be justly imposed upon the particular munic- 
ipality within wbich it is located, to lay such 
burden in part upon outlying districts. ‘The leg- 
islature possesses such power, and the manner of 
its exercise is a matter of legislative discretion. 
The law relating to county aid to towns for bridge 
purposes has been often approved. In that each 
county is made a taxing district, excepting only 
such portions as are included within the limits of 
villages, which maintain their own bridges. The 
law here makes every town a taxing district in 
common with the village situated within its 
boundaries, as to the maintenance of a bridge 
across a navigable stream on a town road in the 
platted portion of the village. We are unable to 
see any distinction between the two laws in 
principle. 

The particular feature of the law which is sup- 
posed to locate it outside of the rule as to legiti- 
mate classification, is that it is based, in part, on 
physical conditions which cannot be changed. 
True, that was spoken of in Battles v. Doll as not 
a proper basis for classification because, as it was 
said, no room is left for additions to the class. 

It seems the doctrine that legitimate -classifica- 





tion cannot be based upon existing circumstance 
only, precluding any change in the membership 
of the class, first found declared here in Johnson 
v. City of Milwaukee, 88 Wis. 383, 60 N. W. Rep, 
270, and subsequently many times followed, was 
wrongfully applied in Battles v. Doll. The de. 
cision was not based on such application. So the 
want of appreciation of the logical basis of the 
doctrine aforesaid evinced by the discussion wag 
overlooked. Such doctrine as to such cases ap. 
plies only to legislation directed solely to existing 
localities characterized presently by the special 
circumstances supposed to warrant the special 
treatment ; legislation which necessarily contem- 
plates a class presently determinable as to mem- 
bership, and unchangeable in that regard in the 
future. The real ground of the rule was stated 
in Wagner v. Milwaukee County, 112 Wis. 601. 
607, 88 N. W. Rep. 577, quoting with approval 
from Binney’s work on the subject, 78, thus: “Tf 
the membership of a class be unchangeable then 
the law applies only to the individual men- 
bers and can never apply to others. Such a law 
is clearly special.”” Mr. Binney gives this illus- 
tration for the better understanding of the matter: 
“If Cincinnati be the only city in Ohio that has 
or ever can have a population of 200,000 by the 
census of 1870, or Columbus the only city of the 
second class with a population of over 31,000 by 
the same census, or Akron the only city of the 
third class with a population of 12,512 at the 
census of 1880, then a law passed for all cities to 
which these circumstances only apply, is passed 
for Cincinnati, or Columbus, or Akron, just as 
exclusively as if they were specially mentioned.” 
We have just as good an illustration, perhaps, in 
Burnham y. City of Milwaukee, 98 Wis. 128, 73N. 
W. Rep. 1018. The legislation was in form for 
cities of the first class, empowering them in re- 
spect to a particular matter, the power to be ex- 
ercised only during the year 1897. The law was 
declared unconstitutional because the city of 
Milwaukee was the only city of the first class ex- 
isting at the time of its passage, or which could 
in any reasonable probability exist during the 
time of its contemplated operation. 

So it will be seen that a law having no pros- 
pective operation, a law dealing with existing or 
past conditions, is quite unlike the one in ques- 
tion. Ifthe law here only related to such cases 
of a village corporation within the boundaries of 
a town having a bridge within the platted portion 
thereof across a navigable stream as existed at 
the time of its passage, then it would fall under 
the condemnation of the rule counsel so confi- 
dently invokes. Manifestly it is not such a law. 
It applies to existing and future conditions as 
well. In case of the formation of a new village 
having such a bridge, or of extension of the 
platted portion of an existing village so as to in- 
clude such a bridge, or the construction of sucha 
bridge in the. platted portion of a village existin 
at the time of the enactment where none exis 
theretofore, and in other situations that might be 
mentioned, the law would apply. 
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Enough has been said to show clearly, it is 
thought, that the rule as to classification with 
reference to existing circumstances only has no 
reference whatever to legislation with reference 
to physical conditions in whole or in part that 
cannot be changed, but which at some points re- 
quire municipal expenditure today and at others 


not, and those which do may be added to from_ 


time to time, and diminished from time to time, 
according as circumstances change. The classifi- 
cation here seems to satisfy every essential laid 
down in the books. It is based on substantial dis- 
tinetions making one class really different from 
another. Itis germane to the purpose of the 
law. It is not based on existing circumstances 
only. The law applies equally to the members 
of the class. The character of the class is.so far 
different from other situations as, within the 
boundaries of reason at least, to suggest necessity 
or propriety, having regard to the public good, 
of substantially different legislative treatment. 
State, etc., v. Board of Trustees, etc., 121 Wis. 44, 
98 N. W. Rep. 954. The idea is that bridges exist 
in villages and are liable to increase in number 
over streams of such size as to require a greater 
expenditure of money in their construction and 
maintenance than would be justly chargeable to 
the villages alone, since such bridges are sub- 
stantially parts of town highways and are import- 
ant to the latter; second only to the villages. if 
second at all. 


The further point is made that the law is fatally 
defective because the legislature omitted provid- 


ing details for carrying it out. Our attention is 
called to the fact that by Sec. 1308 the supervisors 
of a town are empowered only to levy a bridge 
tax of $300, and to levy it for a bridge in their 
town. Other provisions of the statutes are re- 
ferred to. There is no need of considering them 
in detail. Suffice it to say, couns<* is right to the 
extent that they do not fit the situation in hand. 
They do not apply theretc at all. The law itself, 
by necessary implication, provides for its execu- 
tion. In mandatory language it provides for the 
building, maintenance and repair of certain 
bridges by towns and villages jointly, the expense 
to be borne by them respectively in proportion 
to the equalized valuation as fixed by the county 
board. Build, maintain and repair jointly and at 
joint expense, is a term not difficult to under- 
stand. It is absolutely free from ambiguity. The 
imposition of the duty necessarily carries with it 
the right and duty to incur the necessary ex- 
pense, and in the only way practicable: By means 
of action by the executive department of the town 
and the village. The right and duty to incur the 
expense, again, carries with it by necessary im- 
plication the duty of the people of the town to 
make the necessary appropriation and provide by 
vote for levying the necessary tax to meet the ex- 
penditure. Upon their failure so to doa suit 
upon implied promise, not the remedy by man- 
damus, is the proper method to vindicate the 


right of the matter, as is ruled in Town of 





Waupun v. Town of Chester, 61 Wis. 401, 21 N. 
W. Rep. 251. 

It is a mistake to suppose that a law imposing 
upon a municipality the duty to do a particular 
thing requiring public expenditure is necessarily 
void because it does not provide in detail pro- 
cedure to be followed. When the thing to be 
done is one of an ordinary kind, and only requires 
in execution the use of instrumentalities possessed 
by the corporation, all the details to be followed 
in performance of the duty imposed are provided 
for by necessary implication from the imposition 
itself. From the duty to act springs the legisla- 
lative authority to act, and act in the customary 
way. That way is through the executive depart- 
ment of the municipality as to incurring the ex- 
pense, and action of the people as to providing 
for the payment. In the case above cited the 
court held that the right to maintain a bridge, of 
necessity, included the right to do all those things 
essential to enjoyment of the privilege. The 
privciple is elementary so far as relates to the 
ordinary business of conducting municipal affairs. 
Beach, Modern Law of Municipal Corporations, 
§ 673. It seems that the authorities cited by 
counsel to the proposition that a law requiring 
an act to be done without providing expressly for 
its execution is void,which treat of special situa- 
tions,do not apply here. If the court were to 
exercise power to nullify all legislation not pro- 
viding expressly for all administrative features it 
would not take long to create confusion of a very 
prejudicial character. 


The further point is made that the law violates 
Sec. 23, Art. 4, of the Constitution, providing 
that the legislature shall establish but one system 
of town and county government, which shall be 
as nearly uniform as practicable. The argument 
at this point is based largely on the idea that the 
law here deals with the subject of the construc- 
tion of village bridges in certain cases at the ex- 
pense, in part, of the towmss within which the 
villages are located. We do not so view the law. 
It provides expressly that certain bridges within 
the corporate limits of villages shall be deemed 
to be town bridges as well as village bridges. So 
far as they are town bridges they are placed un- 
der the control of the town, and so far as they are 
village bridges they are placed under the control 
of the villages. The ideais that each corpora- 
tion shall maintain its own bridge. It no more 
violates the constitutional provision referred to 
than the law providing for joint maintenance of 
bridges on town line roads. 

The point is made that the law violates the con- 
stitutional right of local self-government. That 
is answered substantially by what we have said 
as to the bridges referred to being as much local 
affairs of the towns as of the villages. The argu- 
ment that the law provides for construction and 
maintenance of village bridges at the expense in 
part of towns is clearly, it is thought, beside the 
case. But if it were otherwise it would be an- 
swered by the rule well established that the main- 
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tenance of a bridge on a highway is not a purely 
local matter which must be left, necessarily, to 
the sole discretion of the town within which it is 
located. The state at large is interested in such 
matters, and may impose the duty on one munic- 
ipality or a collection of municipalities to aid in 
maintaining a bridge in another. State v. Super- 
visors of Sauk Co., 70 Wis. 485, 36 N. W. Rep. 
396; Cooley on Taxation (24 Ed.), 683; Board of 
Supervisors v. People, 110 Ill. 511. Such laws, 
this court has held,do not necessarily contravene 
any constitutional restriction upon legislative in- 
terference with local self-government. All that 
is said as to the importance of preserving invio- 
late the constitutional guaranty in that regard 
meets with approval. No one, however, need go 
outside the decisions of this court, as seems to 
have been thought was the case, to find emphatic 
declarations on that line. O°’Connor v. Fond du 
Lac, 109 Wis. 253-265, 85 N. W. Rep. 327, 53 L. R. 
A. 831. 

Points that mandamus is the proper remedy, 
that the state did not contemplate power on the 
part of the village to initiate proceedings to build 
a bridge at joint expense, and that there is no 
such thing as a town road or a town bridge in the 
village corporation, have all been perhaps sufti- 
ciently answered by references thereto made, di- 
rectly or incidentally. ‘This court has held in a 
similar situation, as we have indicated, that an 
action upon implied promise is the proper rem- 
edy. The right of the village to take the initia- 
tive is no more given than it is afforded the tewn. 
The relations between the two, by force of the 
statute, is the same as those between joint owners 
of a milldam. In case of needed expenditure 
neither can put the other in default without 
affording him an opportunity to participate in 
considering the necessity for the expense and 
manner of incurring the same; but if one un- 
reasonably refuses to bear his part the other may 
proceed and do the whole. Then, from the cir- 
cumstances and the legal duty the law will raise 
an implied assumpsit in favor of the active party, 
for contribution. 

True, generally speaking, a town bridge is one 
wholly within a town and a village bridge one 
wholly within a village, but the legislature hav- 
ing seen fit to provide that a town road which is 
intersected by a village plat and crossed by a 
navigable stream, requiring to be bridged to make 
a road usable, shall be deemed to be a town road 
and the bridge a town bridge to the same extent 
that it is a village street and a village bridge as 
regards the maintenance of the bridge, there is 
no reason why effect should net be given thereto. 
The meaning of the statute on the subject is per- 
fectly plain, and it must be administered accord- 
ingly. 

Some question is raised as to whether the term 

navigable stream’’ as used in the law has refer- 
ence to navigable as regards public rights; navi- 
gable in fact, including what is called a ‘‘floatable 
stream ;** one of sufficient capacity to float saw 





logs during some portion of the year. It is con- 
sidered that such is the meaning. That is the 
sense in which the term ‘‘navigable”’ is ordinarily 
understood, and such ordinary sense is the one 
always to be adopted in construing legislative 
enactments in the absence of some ambiguity per- 
mitting the adoption of a different meaning. 
Under the uniform holdings in this state, public 
waters include streams of sutflicient capacity to 
float saw logs in spring or other freshets, though 
so small that ordinary rowboats cannot be used 
therein without dragging or pushing the same on 
the bottom in shallow places. Weatherby v. 
Meiklejohn, 56 Wis. 73, 13 N. W. Rep. 697; Wil- 
low River Club v. Wade, 100 Wis. 86, 76 N. W. 
Rep. 273, 42 L. R. A. 305. In that light it is con- 
sidered that the finding as regards the character 
of the stream is not contrary to the clear prepon- 
derance of the evidence. 

The further claim is made that the law is in- 
valid, as contravening the constitutional provision 
inhibiting the state from contracting any debt or 
being a party in carrying on any work of internal 
improvement. We cannot perceive sufficient 
merit in that to warrant more than a passing 
notice thereof. ‘The making of public improve- 
ments by minor subdivisions of the state, like 
towns, cities, villages and counties, by means of 
the ordinary revenues of such municipalities, and 
under the management of their own officers, has 
not the remotest relation to the constitutional 
provision referred to. 

After a careful review of the briefs of counsel 
we do not discover any reason advanced for dis- 
turbing the judgment which has not been re- 
ferred to, except such as do not seem to merit 
particular attention. 

The judgment is affirmed. 


Nort.— What Constitutes or what Does Not Con- 
stitute Cluss Legislation.—The principal case pre- 
sents some interesting questions both as to practice 
and legal principles. ‘The Wisconsin Supreme Court 
is one of the best in the country, and from it there has 
issued many well considered opinions. The principal 
case is, in our opinion,no exception to the general rule. 
On page 976 the court says: “The law in question is 
challenged as unconstitutional, in that the placing of 
villages having bridges on town roads within the 
platted portions of their boundaries and towns in 
which such villages are located in a class by them- 
selves, for the maintenance of such bridges, is not 
legitimate classification, and so violates the constitu- 
tional command as to uniformity of taxation.”? The 
court then proceeds to classify the principal case 
under the authority of State, etc., v. Supervisors of 
Sauk County, 70 Wis. 491,36 N. W. Rep. 398, and 
State, ete., v. Supervisors of St. Croix County, 83 Wis. 
340, 58 N. W. Rep. 698. These cases hold that in case 
of the need of a bridge requiring exceptional heavy 
expenditure for its maintenance it is legitimate for 
the legislature to impose the burden thereof, in part 
on the territory of a municipality or municipalities 
other than that upon which the bridge is located. In 
these cases the court relied upon the doctrine derived 
from the authority found in Cooley on Taxation, 2nd 
Ed., p. 683, to the effect ‘‘that there is special need of 
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legislative authority in spec‘al situations springing 
from the fact that the burden for an object not purely 
local, like the maintenance of an expensive bridge on 
an important thoroughfare running through the coun- 
try, would be too great to be imposed upon the par- 
ticular municipality within which it is located to lay 
such burden in part upon outlying districts. The leg- 
islature has such power, and the manner of its exer- 
cise is matter of legislative discretion. The law re- 
lating to county aid to towns for bridge purposes has 
been often approved. * * The law makes every town 
a taxing district in common with the village situated 
within its) boundaries as to the maintenance of a 
bridge across a navigable stream on a town road in 
the platted portion of the village.” 

There seems to have been many mistakes made by 
legislative bodies in getting the right conception of 
what would or would not be class legislation The 
court, in the case of Wagner v. Milwaukee County, 
112, Wis. 601-607, 88 N. W. Rep. 577, quoted with 
approval from Binney’s work on the subject, p. 78, 
thus: “If the law be unchangeable, then the law ap- 
plies to the individual members and can never apply 
to others. Such a law is clearly special.”?” He gives 
as an illustration for the better understanding of the 
matter: ‘if Cincinnati be the only city in Ohio that 
has or ever can have a population of over 200,000 by 
the census of 1870, or Columbus the only city of the 
second class with a population of over 31,000 by the 
same census, or Akron the only city of the third class 
with a population of 12,512, then a law passed for all 
cities to which these circumstances only apply, is 
passed for Cincinnati or Columbus or Akron, just as 
exclusively as if they were specially mentioned.” 
The court goes on to give an illustration which should 
leave the matter clear and definite in the minds of all 
parties who give it any kind of attention, by saying: 
“We have just as good an illustration in Burnham y. 
City of Milwaukee, 98 Wis. 128, 73 N. W. Rep. 1018. 
The legislation was in form for cities of the first class, 
empowering them in respect to a particular matter, 
the power to be exercised only during the year 1897. 
The law was declared to be unconstitutional because 
the city of Milwaukee was the only city of the first 
class existing at the time of its passage, or which 
could in any reasonable probability exist during the 
time of its contemplated operations. ** * Enough 
has been said to show clearly, it is thought, that the 
rule as to classification with reference to existing cir- 
cumstances only, has no reference whatever to legis- 
lation with reference to physical conditions in whole 
or in part that cannot be changed, but which at some 
points require municipal expenditures to-day, and 
others not, and those which do, may be added to from 
time to time and diminislHed from time to time, ac- 
cording as circumstances change. The classification 
here seems to satisfy every essential laid down in the 
books. It is based on substantial distinctions making 
one class really different from another. Itis germane 
to the purpose of the law. Itis not based upon ex- 
isting circumstances only. The law applies equally to 
the members of the class. The character of the class 
is so far different from other situations as, within the 
boundaries of reason at least, to suggest necessity or 
propriety, having regard to the public good, of sub- 
stantially different legislative treatment. State v. 
Board of Trustees, etc., 121 Wis. 44, 98 N. W. Rep. 
954. ‘The idea is that bridges exist in villages and are 
liable to increase in number over streams of such size 
as to require a greater expenditure of money in their 
construction and maintenance than would be justly 
chargeable to tke villages alone,since such bridges are 





substantially parts of town highways and are impor- 
tant to the latter second only to the villages, if second 
at all.”’ 

This presents the proposition which seems often to 
have been misunderstood by legislators. It would 
seem that a clear understanding should be obtained 
by those who are particularly interested in legislative 
matters, ina perusal of this case and the citations 
made. W.A.G. 





CORRESPONDENCE. 





LIABILITY OF MASTER FOR WILLFUL INJURY OF 
SERVANT BY VICE-PRINCIPAL WHILE THE LATTER 
IS ACTING OTHERWISE IN THE SCOPE OF HIS EM- 
PLOYMENT. 

Editor of the Central Law Journal: 

As an old subscriber to your valued JOURNAL I de- 
sire to propound to you and through you te the 
readers of your JOURNAL, this case for an opinion and 
for any authorities bearing thereon. 

One Currie was an engine wiper in a rail- 
road round-house. ‘The company had in _ its 
house an oil-burning engine, and the oil had 
leaked through into the ash-pan and was on 
fire. The company’s hostler and deceased, finding 
no water hose handy, undertook to put out this fire by 
discharging compressed air through a hose upon it. 
About the time they thought they had the fire extin-. 
guished the vice-principal was attracted to the place 
where the work was being done. The compressed air 
was turned off and apparently the fire was extin- 
guished, but there were good reasons to believe it 
would spring up again or recur. To guard against 
this emergency, which was expected any second, the 
vice-principal took charge of the situation on arriving 
on the scene and sent the hostler on the engine to 
turn the cock so as to prevent any more oil leaking 
through, but thinking that the fire might spring up 
with the oil that had already leaked through or that 
would leak threugh before the cock was turned off, 
he took the compressed air hose into his own hands 
and ordered the compressed airturned on. This-air 
was at the terrific pressure of seventy-five or eighty 
pounds to the square inch. As soon as the air was 
turned on the vice-prircipal,as he stood on guard hold- 
ing the air in discharge, threw some of the air upon the 
hostler, who was climbing on the engine to turn off 
the cock, whereupon some of the employees who were 
standing around laughed, when the vice-principal 
wheeled with the compressed air hose in his hand, 
and as he wheeled struck Currie in or near the rec- 
tum, which agency penetrated all his clothes, entered 
his rectum and directly caused his death. A close 
analysis of the evidence then will show: 

I. That the vice-principal, Nichols, had the com- 
pressed air turned on and in discharge in the course 
of his employment and duty to the plaintiff in error: 
(a) To use it for an authorized purpose; (b) for the 
protection of plaintiff in error’s property. 

II. That this force and destructive agency so set in 
motion in the line of his duty and for the master’s 
purposes, was thus turned on and in destructive dis- 
charge in the very environment and area where de- 
ceased was at the time in the course of his employment. 

IIT. That as the vice-principal, Nichols, held it thus 
in discharge, he partially swung the hose around or 
wheeled with it, and struck Currie in or near the 
rectum. 
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IV. That the wheeling and striking Currie with said 
air occurred immediately after the air was turned on 
into the hose and was part of the res geste of having 
it turned on. ‘ 

V. That at the time Nichols struck said Currie with 
the said compressed air he expected the recurrence of 
the fire in the fire box of an engine just in front of 
him, and had the airturned on as a part of his method 
of preparedness to prevent the recurrence of said fire 
which was momentarily expected. : 

Upon atrial before a jury the jury gave the widow 
and her minor children a verdict, and upon appeal the 
case was affirmed by the court of appeals, and is re- 
ported under the title uf G., H. & S. A. Ry. Co. v. Cur- 
rie, 91S. W. Rep.1100. The supreme court granted a 
writ of error on the sole ground that they did not be- 
lieve that Nichoijs was acting in the scope of his em- 
ployment at the time he threw this dangerous agency 
upon the deceased Currie. The writer represented 
the plaintiffs in this cause and has prosecuted the case 
from the beginning upon two theories: 

1. That this compressed air was a dangerous 
agency, and that the railroad company owed the duty 
to the public and especially to its employees to see 
that this agency was only properly used, and that as 
the vice-principal at the time and in its use was the 
trustee of this duty, his misuse of it was in the scope 
of hisemployment. The company is liable irrespec- 
tive of his motive in breaching that duty. I do not 
think from the authorities that this contention can be 
legally answered. 

2. That the railroad company owed the deceased the 
duty of using ordinary care to maintain the place where 
deceased was at work in a reasonably safe condition, 
and to exercise like care for his protection while at 
work, and that the vice-principal was the trustee of 
this duty, and that when he discharged this agency in 
and upon plaintiff he was acting in the scope of his 
employment, because he was the representative of the 

‘railroad company as to the performance of this duty. 

An approximate idea of the breadth of this duty 
ean be obtained if we recall that it is breached if the 
master fails to exercise ordinary care to protect the 
servant while at work against flying missiles, moving 
ears and wild engines, and indeed against any “dan- 
gerous agency, or exposes him to their operation, 
whether they are in charge of the master’s servants” 
or any one else. The Magdaline, 91 Fed. Rep. 798. In- 
deed, the master must exercise this care to protect his 
servants from dangers extraneous to his employment, 
but which menace him while at work. Baxter v. 
Roberts, 44 Cal. 187. So, too, where a servant while 
at work is placed in a perilous position against which 
he cannot guard or extricate himself, the vice-prin- 
cipal is bound to do everything that gives reasonable 
promise of saving his life, regardless of difficulty and 
expense. Bessemer Land Co. vy. Campbell, 121 Ala. 50. 

If, as seems plain, the company’s duty to protect 
deceased while at work was breached by this act of 
the vice-principal its liability seems necessarily to 
follow. Our supreme court has stated the duty of a 
vice-prineipal as follows: He ‘is bound to use the 
same care in protecting such servants from injury as 
is imposed upon the master, and for any failure in 
this respect, resulting injuriously to the servant, the 
master is responsible.”” Douglas v. Ry., 63 Tex. 564. 


And that as such an act is a breach of his representa- 
tive duty it is within the scope of his employment, for 
the vice-principal is the ‘representative of his master 
in the performance of any act, service or duty of his 
master in the line of his employment.’”’ Sweeney v. 
Ry., 84 Tex. 477. As the Supreme Court of Connecti- 





cut says in a leading case: “Unless the agent who is 
selected and empowered in fact acts upto the limit of 
the duty of the master to act, the master’s duty is not 
done. The master’s duty requires performance.” 
McElligott v. Randolph, 61 Conn. 157. 

Obviously, the only satisfactory test to apply toa 
question of this sort is that stated by Scearman & Red- 
tield in their work on Negligence, sec. 233: ‘*The 
masteris liable when a vice-principal personally does 
that which as master he ought to forbid.” In the in- 
stant case it is too clear for argument thatif a third 
party to the knowledge of the vice-principal had at- 
tempted to throw this dangerous agency or anything 
else of a hurtful character upon the deceased, the 
vice-principal should have used ordinary care to have 
prevented it, and his failure to have used such care 
would have been a breach of the company’s duty. If 
this is a resultant of the duty, it necessarily follows 
from the test stated by this authority and from the 
logic of the law that the vice-principal in throwing 
the air upon Currie breached the duty that was 
charged upon him as the representative of the com- 
pany. The rule here invoked is clearly stated by the 
Supreme Court of Missouriin the case of Dayharsh 
v. Ry., 103 Mo. 570. In this case a superintendent, in 
moving an engine, caused a collision with the plain- 
tiff by which he was seriously injured: Said the court: 
“If he had carelessly directed the engine to be moved 
down by another upon plaintiff in the manner de- 
scribed in the evidence of the latter, the defendant 
would have been responsible for the act, and we are 
unable to conceive the logical or reasonable distinction 
between so directing it and so performing such neg- 
ligent act under the circumstances here shown. 

All will admit that if the vice-principal carelessly 
struck deceased with the compressed air the company 
is liable. But the company insists that as the air was 
thrown on the deceased in sport or fun, that the vice- 
principal thereby departed from his employment and 
the company is not liable. Thisis an erroneous view. 
As he was charged with the performance of a repre- 
sentative duty, the first step in the direction of the act 
done becomes at once a breach of the duty entrusted 
to him by the company, and his negligence in such 
regard becomes at once the negligence of the com- 
pany; otherwise the duty required of the company 
might be shifted from the company to the servant, 
which cannot be done so as to exonerate the com- 
pany from the consequences of a neglect of the duty, 
Alsever v. Ry. (lowa), 56 L. R. A. 748; Barmore v. 
Ry., 38 So. Rep. 210. From such absolute duty the 
company cannot relieve itself except by performance. 
R. v. Seeley, 54 Kan. 21; Carr v. Parker, 100 Ind. 181. 
It is immaterial that the vice-principal breached this 
duty through fun, sport or mischief. ‘“‘Where the 
law casts an absolute duty upon the principal or mas- 
ter in behalf of a third person, the performance of 
which duty the principal or master commits to an 
agent or servant, the principal or maste) cannot es- 
cape responsibility for the failure of the agent or ser- 
vant to perform it, whether the failure is accidental 
or willful, the result of negligence or malice.” 1 
Thomp. Neg., sec. 519. As Pollock well says: ‘*The 
absolute character of the duty being once established, 
the question is not by whose hand an unsuccessful 
attempt was made, whether that of the party himself, 
of his servant or of an independent contractor, but 
whether the duty had been adequately performed or 
not. If it has there is nothing more to be considered, 
and liability, if any, must be sought in some other 
quarter. If not, the non-performance in itself, not 
the cause or conditions of non-performance, is the 
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ground of liability.” Pollock on Torts (7th Ed.), p 
73. To the same point Mechem says: ‘‘Where the 
principal owes to third persons the performance of 
some duty, as to do or not to doa particular act, and 
he commits the performance of this duty to an agent, 
the principal cannot escape responsibility civiliter it 
the agent fails to perform it, whether such failure be 
accidental or willful, or whether it be the result of 
negligence or of malice.”?. Agency, sec. 746. 

Truly, it would be an anomaly to hold that the mas- 
ter is under a duty to protect the servant while at 
work against dangers (impending extraneously or in- 
ternally) from the acts of every one except his own 
representative. In other words, the master must pro- 
tect to the extent of ordinary care against the acts of 
every one except the protector, who is the master’s 
own arm. Such contention is a felo de se. 

If the editor or any of the readers of the JOURNAL 
have or can furnish any authorities or decisions on 
the second proposition I would consider it a great 
favor to receive the same through the columns of 
the JOURNAL, 

San Antonio, Tex. 

|[NorE—We respectfully request any of our readers, 
who can do so, to furnish either the editor of this 
Journal or our correspondent with any authorities 
touching the questions above propounded. In case 
a large number of responses are received we will 
publish what we conceive to be the most valuable and 
forward the other responses direct to Mr. Jones. 

In this connection we suggest to our subscribers that 
they can make this Journal doubly valuable to them 
by submitting inquiries of doubtful questions of law 
arising in their practice, directed to the attention of 
the readers of the CENTRAL LAW JOURNAL. When 
aninquiry is directed solely to the attention of the 
editors of the Journal it may happen that at the time 
of the receipt of,the inquiry the editor is engrossed 
with the consideration of other inquiries which may 
delay his consideration of the new inquiry for some 
considerable time. Where, however, the inquiry is 
addressed to the readers of the Journal, it is not im- 
probable that some one of the nearly 5,000 readers of 
the CENTRAL Law JOURNAL may have already con- 
sidered the proposition submitted and be quite willing 
to furnish whatever authorities they may have at 
hand for the as-istance of the inquirer, with the 
proper expectation that when the former is confronted 
with some difficult problem of law his courtesy will 
be reciprocated by other readers of the Journal in 
the same manner. We feel this opportunity for mu- 
tual helpfulness will be appreciated by our subscribers 
and shall, therefore, give communications of this kind 
as much space as we can, consistent with the proper 
handling of the other departments of the Journal. 
We request, however, that all communications be as 
concise as it is possible to make them. EpIrorRs.] 


Nat. B. JONES. 








BOOK REVIEWS. 





FINKELNBURG’S MISSOURI APPELLATE PRACTICE. 

The second edition of this very valuable work on 
Appellate Practice in Missouri is now ready for distri- 
bution. The old edition was written by Hon. G. A. 
Finkelnburg, now judge of the United States District 
Court for the eastern district of Missouri. It was 
published first in 1898 from a rearrangement and en- 
largement of certain notes and memoranda prepared 
by Judge Finkelnburg from time to time for his own 
use in the large practice which he enjoyed as a member 
ofthe St. Louis bar. The author, always modest even 





in the midst of his greatest successes at the bar, lays 
no claim in his preface to any originality, either of 
thought or arrangement. Nevertheless, there is no 
work on appellate practice in any state which more 
carefully, accurately or clearly states the law ind prac- 
tice astoappellate procedure than Judge Finke - 
burg’s work on the Missouri practice. The second 
edition is prepared for the press by Mr. Tyrrell Wil- 
liams of the St. Louis bar. Mr. Williams, in his pre- 
face, states that there has been added to the original 
work a number of entirely new chapters on original 
writs, viz: quo warranto, prohibition, certiorari 
mandamus and habeas corpus. We are certain this 
work will be of great value to any practitioner in 
Missouri. 

Printed in one volume of 369 pages and published 
by the Keefe- Davidson Company, St. Paul, Minn. 











HUMOR OF THE LAW. 





While playing golf an Edinburgh gentleman was 
struck on the head by a ball driven by a perfect 
stranger. Having recovered, and lost sight of the 
million or so stars which appeared before him at the 
moment, he haled the furious driver before the sheriff. 
The latter, however, dismissed the action. As far as 
we can see, the sufferer’s only remedy is to wait till 
the other is holing out just in front of him, and then, 
with a cheery cry of ‘‘Fore!” pick him off. Little 
differences like this should be adjusted on the links, 
not in the law courts. 
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1. ABATEMENT AND REVIVAL — Action Against Joint 
Contractors.—On the death of a joint contractor pen- 
dente lite, the action held continuable against the survi- 
vor only.- Richard J. Biggs & Co. v. E. Langhammer & 
Son, Md., 63 Atl. Rep. 198. 

2. ACCIDENT INSURANCE—Action to Set Aside Settle- 
ment of Claim.—In an action on an insurance policy, 
plaintiff beneficiary held not required to resture to de- 
fendant company a sum paid in settlement of plaintiff’s 
claim under the policy, as a condition precedent to set- 
ting aside the settlement.—Crowder v. Continental Cas- 
ualty Co., Mo., 91S. W. Rep. 1016. 

3. Action—Joinder of Torts.—Plaintiff might join in 
one action a cause of action for the flooding of his land 
and for actual and exemplary damages for his wrongful 
arrest by defendant.—Cody v. Lowry, Tex., 91S. W. Rep. 
1109. 

4. ACCOUNT STATED—Issues and Proof.—In an action 
on an account stated, defendant is not entitled to show 
under a general denial that plaintiff in indebted to him 
for matters altogether outside the items embraced in the 
account —Uhblhorn v. Hovey, 97 N. Y. Supp. 1040. 

5. ADULTERY—Kvidence.—In a prosecution for adul- 
tery, evidence that defendant and his alleged paramour 
boarded at the same hotel in another county held ad- 
missible.—Coons v. State, Tex.,91 8S. W. Rep. 1085. 

6. ADVERSE POSSESSION—Effect of Payment of Taxes. 
—Where land was assessed regularly to the record 
owner, and he likewise paid the taxes thereon, another 
person could not gain title, by virtue of the statute of 
limitations, by causing the land to be assessed to himself 
and paying taxes thereon. — Turner v. Ladd, Wash., 84 
Pac. Rep. 866. 

7. ADVERSE POSSESSION—Hostile Possession.—Licen- 
see, given authority to erect a structure over an alley, 
held not to have obtained title by adverse possession. 
—Wilson v. Cather, Pa.,63 Atl. Rep. 190. 

8. APPEAL AND ERROR—Exclusion of Evidence.—The 
exclusion of a question relating to a matter which had 
already been established by other witnesses, and as to 
which the witness to whom the question was propound- 
ed disclaimed any knowledge was harmless.—Stewart 
vy. Whittemore, Cal., 84 Pac. Rep. 841. 


9. APPEAL AND ERROR—Failure to Make Objection Be- 
low.—Where, in a suit tu set aside the foreclosure of a 
deed of trust, plainttff acquiesced in the amount found 
to be due by her until the term of court had passed at 
which the judgment was rendered, she would not be 
heard to complain on appeal that the amount was ex- 
cessive.—Daggs v. Smith, Mo., 91S. W. Rep. 1043. 

10. APPEAL AND ERROR— Jurisdiction. — Federal su- 
preme court will of its own motion on writ of error in- 
quire into the jurisdiction of the court below.—Fernen- 
dez y Perez v. Perez y Fernandez, U. 8. S. U., 26 Sup. Ct, 
Rep. 561. 

11. APPEAL AND ERroR—Misconduct of Counsel.—Mis- 
conduct of counsel in stating to the jury that he wished 
he could inform them of admissions of defendant’s rep- 
resentatives held harmless.—Campbell Turnpike Road 
Co. v. Maxfield, Ky., 918. W. Rep. 1135, 


12. APPEAL AND ERaRoR-—S; ecial Exceptions.—It was 
not necessary that a special exception on the ground 
that there was no evidence legally sufficient to sustain 
a rejected prayer should be filed in orderto secure the 
consideration of such prayer on appeal. — Richard J. 
Biggs & Co. v. E. Langhammer & Son, Md., 63 Atl. Rep. 198. 

13. APPE L AND ERROR — Temporary Injanction. — 
Granting of temporary injunction on condition that 
plaintiff give bond held not injurious where plaintiff 
tailed to give bond.—Bosler v. Coble, Wyo., 84 Pac. Rep. 
895. 

14. ARBITRATION AND AWARD— Agreement to Arbitrate. 
—Where a building contract provide’ that disputes 
should be settled by the architect and be binding upon 
the parties,.except in certain cases as to which “either 
party may appeal from the architect’s decision to arbi- 
tration,” an appeal from the architect was nota prere- 





quisite to an action —Maitland v. Reed, Ind., 77 N. K. 
Rep. 290. 

15. ASSAULT AND BATTERY—Defense of Property.—An 
owner of an animal straying on the premises of another 
is not justified in entering on the premises and commit- 
ting an assault on the person in possession thereof, in 
the effort to recover the animal.—Shellabarger v. Mor. 
ris, Mo.,918. W. Rep. 1005. 

16. ASSUMPSIT, ACTION OF—Waiver of Tort.—Where 
defendant had converted certain personal property, 
plaintiff could waive the tort and recover the value of 
the property in assumpsit.— Kleinbohe v. Hoffman 
House of New York, 97 N. Y. Supp. 1122. 

17. ATTORNEY AND CLIENT—Disbarment. — Forgery of 
client’s indorsement on check, and conversion of client's 
money, held to authorize disbarment of attorney.—Jn re 
Thresher, Mont., 84 Pac. Rep. 876. 

18. ATTORNEY AND CLIENT — Validity of Contract. — 
Contract whereby attorneys were to receive for services 
for recovery of land one-half the land held not so un- 
reasonable as to be unenforceable in equity.—Uipscomb 
v. Adams, Mo., 91 8S. W. Rep. 1046. 

19. BAIL—Misdemeanor.—At common law, a person 
convicted of a misdemeanor was not entitled as of right 
to bail pending appeal.—J/n re Comolli, Vt., 63 Atl. Rep. 
184. 

20. BANKRUPTCY—Liens of Attaching Creditors —Liens 
acquired by attaching creditors on realty which would 
otherwise have passed to a subsequent purchaser under 
an unrecorded deed may be preserved for the benefit of 
the estate of the bankrupt debtor by a court of bank- 
ruptcy.—First Nat. Bank v. Staake, U.S. 8. C., 26 Sup. 
Ct. Rep. 580, 

21. BANKRUPTCY—Procedure.—A district court held to 
have power to permit the amendment of a petition in in- 
voluntary bankruptcy after a hearing thereon beforea 
referee, by alleging specific acts of bankruptcy found 
by the referee, and which were covered only by a gen- 
eral allegation, no objection having been made on that 
ground before the referee.—Chicago Motor Vehicle Co. 
v. American Oak Leather Co., U. S.C. C.of App., 141 Fed. 
Rep. 518. 

22. BANKRUPTCY—Temporary Restraining Order. —A 
temporary restraining order granted pending a hearing 
on a rule to show cause why an injunction should not 
issue restraining the disposition of property alleged to 
belong to a bankrupt will be discontinued where an an- 
swer has been filed denying the allegations of the bill, 
and after the lapse of several months the rule has not 
been brought to a hearing, and no proofs have been 
taken in support of the bill.—Jn re Latimer, U.S. D.C., 
E. D. Pa., 141 Fed. Rep. 665. 

23. BANKS AND BANKING—Suit Against Directors.—A 
receiver of a national bank may maintain a suit against 
the directors in behalf of creditors and stockholders to 
recover sums alleged to have been lost to the bank 
through the misconduct or negligence of defendants, 
and itis not a necessary condition precedent that vio- 
lations of the banking act should have been previously 
adjudged in a suit brought by the comptroller. — Allen 
v. Luke, U. S. C. C., D. Mass , 141 Fed. Rep 694. 

24. BENEFIT SOCIETIES—Action on Certificate.—In an 
action against benefit association to recover death ben- 
efits, judgment for want of a sufficient affidavit of de- 
fense held proper.—McCaffrey v. Knights and Ladies of 
Honor, Pa., 63 Atl. Rep. 159. 

25. BILLS AND NOTES—Burden of Proof.—In an action 
against the makers by a corporate indorsee ofa note 
holding the same by indorsement before maturity as se- 
curity, and holding other security of his debtor, the bur- 
den was on plaintiff to show that it was a hclder tor 
value.—Mercantile Guaranty Co. v. Hilton, Mass., 77 N. 
E. Rep. 312. 

26. BILLS AND NOTES—Contribution Between Join 
Indorsers.—In an action for contribution between joint 
indorsers of a note, an instruction that it was the inten- 
tion of the parties that the indorsers should assume the 
responsibility of guarantors only held properly refused. 
—Keyser v. Warfield, Md, 63 Atl. Rep. 217. 
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27. BILLS AND NoTES—Non est Factum.—In an action 
on a renewal note, defendant held not entitled to affirm- 
ative charge on plea of non est factum.— Cochran v. Per- 
kins, Ala., 40 So. Rep. 351. 

28. BILLS AND NOTES—Unauthorized Indorsement —A 
bank to which a check was transferred by the unauthor- 
ized indorsement of the payee’s agent held to have ac- 
quired no title to the check, and therefore could trans- 
fer none to a subsequent indorsee for value.—Hamilton 
Nat. Bank v. Nye, Ind , 77 N. E. Rep. 295. 

29. BOUNDARIES—Construction of Survey.—A call for 
a corner of a survey at a stake ‘‘near Cumberland Gap” 
construed to mean at or in Cumberland Gap, and to gov- 
ern the call for course and distance which would carry 
the corner to a joint several miles within another state. 
—Davis v. Farmer, U.S. D. C., D. Ky., 141 Fed. Rep. 703. 

30. BROKERS —Value of Services.—A purchaser repud- 
iating the agreement with a broker making the purchase 
held required to pay the broker the value of his services. 
—Hanua v. Haynes, Wash., 84 Pac. Rep. 861. 

31. BUILDING AND LOAN ASSOCIATIONS—Insolvency.— 
In a Suit by a receiver of a building association to fore- 
close a mortgage matured by the insolvency of the asso- 
ciation, the murtgugors held entitled to have deducted 
from the principal the premiums paid. — Harris v. Ne- 
vins, N. J., 68 Atl. Rep. 172. 

42. BURGLARY—Inhabited Dwelling.—A dwelling house 
is inhabited within Rev. St. 1906, § 6835, prescribing im- 
prisonment for life for burglariously entering an inhab- 
ited dwelling, where the family had gone for a vacation, 
leaving servants in charge.—State v. Mason, Ohio,77 N. 
E. Rep. 283. 

33. CARRIERS—Delay in Shipment. — Consignees held 
not entitled to recover damages from delay in shipment 
of meal and hulis for cattle which they might have pre- 
vented.—Illinois Cent, R. Co. v. Mossbarger, Ky., 91 8S. 
W. Rep. 1121. 

34. CARRIERS—Nondelivery of Goods.—Proof of non- 
delivery of goods by a carrier, without proof of wrong 
ful disposition or with holding, is not sufficient to es- 
tablish a conversion.—Rosenfeld v. Central Vermont Ry. 
Co ,97 N. Y. Supp. 905. 

35. CARRIERS—Release of Liability.—A passenger who 
in consideration of being carried free of charge signed a 
contract releasing all claims for any injury sustained 
held not entitled to recover for negligence of the carrier’s 
servants.—Hodge v. Rurland R. Co., $7 N. Y. Supp. 1107. 


36. CARRIERS—What Constitutes a Passenger.—A per- 
son undertaking to board a train held a passenger.— 
Pincus v. Atlantic Coast Line R. Co., N. Car., 538. E. 
Rep. 297. 


37, CARRIERS— When a Warehouseman.—W here a pas- 
senger fails to call for his baggage within a reasonable 
time after arrival at destination, the duty of the carrier 
as to the baggage becomes that ofa warehouseman — 
Rossier v. Wabash R. Co., Mo., 91 8. W. Rep. 1018. 

38. CHATTEL MORTGAGES—Trespass by Mortgagee —A 
chattel mortgagee entering mortgagor’s premises and 
taking possession of mortgaged property held guilty of 
an unlawful trespass, though no force or violence was 
used.—Bordeaux v. Hartman Furniture & Carpet Co., 
Mo., 91 8S. W. Rep. 1020. 

39. CULLISION—Tow Drifting Against Barge.—Both a 
tug and a barge held liable for a collision between the 
tug’s tow and the barge while she was anchoring, onthe 
ground thai neither had an efficient lookout, which 
would have prevented the collision.—The Violetta, U. S. 
D.C.,S. D.N. Y., 141 Fed. Rep. 690 

40, COMPROMISE AND SETTLEMENT — Enforcenient.— 
Person holding a life tenancy by virtue ofan agreement 
with certain persons held not entitled to terminate the 
agreement by consenting ‘to a sale for partition. — 
O’Shaughnessy v. O’Shaughnessy,97 N. Y. Supp. 1126. 

41. CONSPIRACY — Sufficiency of Indictment.—An in- 
dictment, under Rev. St., § 5440 [U. S. Comp. St. 1901, p. 
3676], for conspiracy to defraud the United States of pub- 
lic lands by means of false and fraudulent entries, con- 





sidered, and held sufticient.—United States v. Mitchell, 
U.S. C.C., D. Oreg., 141 Fed. Rep. 666. 

42, CONSTITUTIONAL LAW — Allowing Proof Without 
Pleadings.—The practice of allowing plaintiff in an ac- 
tion on an insurance policy to prove a waiver of the 
terms thereof, without alleging such waiver, does not 
violate Const. art. 2, § 30, or Const. U. 8S. Amend. 14.— 
Suess v. Imperial Life Ins. Co., Mo., 918. W. Rep. 1041. 

43. CONSTITUTIONAL LAW—Equal Protection of Law.— 
Construction of Laws 1598, p. 69, ch. 23, § 13 (Gen. St. 1901, 
§ 3580), held not to deprive fraternal beneficial associa- 
tions of equal protection of the law.—Sons & Daughters 
of Justice v. Swift, Kan., 84 Pac. Rep. 984. 

44. CONSTITUTIONAL Law — Excluding Persons from 
Jury Service.—Excluding members of certain professions 
from grand or petit jury duty held not to deny a person 
convicted of crime due process of law guarantied by 
Const. U.S. Amend, 14 —Rawlings y. State of Georgia, 
U.S. S. C.,26 Sup. Ct Rep. 560. . 

45. CONSTITUTIONAL LAW—Gambling Ordinances.—The 
general assembly could confer on municipal corpora- 
tions the power to pass ordinances forthe suppression of 
gambling games ofall kinds.—City of Lake Charles v. 
Roy, La., 40 So. Rep 362. 

46. CONSTITUTIONAL LAW—Licenses.—Laws 1905, p. 130, 
ch. 66, regulating the business of plumbing, held nota 
police regulation, but iv conflict with Const. art. 1, §§ 3, 
12, relating to uniformity of taxation.—State v. Smith, 
Wash., 84 Pac. Rep 851. 

47. CONSTITUTIONAL LAW—Penalties ‘Against Vendors 
of Adulterated Milk.—Laws N. Y, 1893, ch. 388, providing 
penalties against the vendor of adulterated milk, held 
not to deny nonproducing vendors of milk equal pro- 
tection of the laws guarantied by Const..U. 8. Amend. }4. 
—St. John v. People of Stute of New York, U. 8.8. C., % 
Sup Ct. Rep 554. 

48. CONSTITUTIONAL LAW —Kegulating the Practice of 
Pharmacy.—Acts 1885, p. 74, No. 66, regulating the prac- 
tice of pharmacy and the sale of drugs and medicines, 
is not unconstitutional as prohibiting freedom, of con- 
tract. - State v. Kumpfert, La., 40 So, Rep. 365. 

49. CONTRACTS—Insurance Brokerage —Under an in- 
surance brokerage contract defendant held not bound 
to pay commissions for insurance procured by the broker 
to take the place of annual policies canceled by insurers. 
—Tanenbaum v. Federal Match Co., 97 N. Y. Supp. 1101. 


50. CONTRACTS—Legality of Provisions.—The legality 
of « provision of a contract is to be determined by its 
terms and character, and not by what the parties did or 
attempted to do thereunder, and evidence of an attempt 
to take action thereunder which was fraudulent or illegal 
is not necessary to support a finding of the illegality of 
the agreement.—Luhrig Coal Co. v. Jones & Adams Co. 
U.S. C. C. of App., Sixth Circuit, 141 Fed. Rep. 617. 

51. CONTRACTS — Liability for Breach. — Liability for 
breach of a contract to sell foc another stocks and bonds 
by a certain time for a fixed minimum price hela not de- 


' stroved by a stipulation as to the duration of the con- 


tract.-Gause v. Commonwealth Trust Co., 97 N. Y¥. 
Supp. 1091. ; 


52 CONTRACTS — Subsequent Writings. — Where the 
language of a contract clearly showed the intention of 
the parties al the time it was wade, its effect could not be 
changed by subsequent acts of one of the parties.—More- 
ing v. Weber, Cal., 84 Pac. Rep. 220. 

53. CONTEMPT—Answer as EKvidence.—In a proceeding 
for contempt in a suitin equity, although the contempt 
charged is of the criminal class, th+ sworn answer of the 
respondent 1s not conclusive, but may be traversed 
whether or not he is u purty to the suit.—Employers’ 
Teaming Uo. v. Teamsters’ Juint Council, U. 8. C. C., N. 
D. I1l., 141 Fed. Rep. 679. 

54. CONTEMPT—Publication Corstituting Contempt. — 
Publication charging supreme court and judges with 
corrupt rulings in causes stil] pending for rehearing held 
to constitute criminal constructive contempt.—People y. 
News-Times Pub. Co., Colo., 84 Pac. Rep. 912. 
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55. CORPORATIONS—Filing Amended Ariticles.—Where 
atmended articles of incorporation ofa railroad company 
have not been filed with the secretary of state, the cor- 
poration can claim no rights thereunder as to the con- 
demnation of a right of way.—Boca & L. R. Co. v. Sierra 
Valleys Ry. Co., Cal., 84 Pac. Rep. 298. 

56. CORPORATIONS—Mismanagement.—A stockholder 
held not entitled to maintain a suit to compel trustees of 
stock under a voting trust agreement to answer in dam- 
ages for breach of trust.—Lawrence v. Curtis, Mass., 77 
N. E. Rep. 314. ‘ 

57. CORPORATIONS—Rights of State as to Foreign Cor- 
porations,—A state may prescribe the conditions on 
which a foreign corporation may do business therein so 
long as the terms imposed do not interfere with interstate 
commerce or other federal governmental function.— 
State v. Standard Oil Co., Mo., 91S. W. Rep. 1062. 

58. CORPORATIONS—Right to Assign Contract.—In an 
action by the assignee ofa corporation on acontract with 
the corporation, the burden of showing want of authority 
to make the assignment is upon defendant.—McKee v. 
Cunningham, Cal., 84 Pac. Rep. 260. 

59. CORPORATIONS—Suit to Set Aside Sale.—A minority 
stockholder has no standing to maintain a suit in equity 
to set aside ar executed sale of property of the corpora- 
tion which was not ultra vires, and where it is sot shown 
that the directors or a majority of the stockholders dis- 
approve of the sale, or that they will not ratify it.—Ma- 
con, D. & S. R. Co. v. Shailer, U. 8. C. C. of App., Fifth 
Cirenit, 141 Fed. Rep. 585. 

60. Costs—Joint Defendants.—In an action to recover 
property conveyed to one of defendants, partof which 
was sold by him to the other defendant, held that the 
subsequent purchaser should only be held liable for costs 
incident to the litigation about the tract purchased by 
him.—Dashiell v. Johnson, Tex., 91 S. W. Rep. 105. 


61. COUNTIES— Police Juries.—A police jury ordinance 
providing that it shall be unlawful to hold collations, 
and that persons holding the same shall be guilty of a 
misdemeanor, is void as not describing anything that 
could fall within the police powers of police juries.— 
State v. Denoist, La., 40 So. Rep. 365. 


62. CouRTS—Appellate Jurisdiction.—Where a notice 
is of an appeal to the wrong court, the proper practice is 
to file the record and make a motion in that court to 
transfer the cause.—/n re Russell’s Estate, Cal., 84 Pac. 
Rep. 155. 

63. CourTs — Jurisdiction. — The original jurisdiction 
ofthe district court over an action to quiet title is not 
affected by the fact that the construction ofa will is in- 
volved.—St. James Orphan Asylum v. Shelby, Neb., 106 
N. W. Rep. 604. 

64. CourTs—Specific Performance.—A vendor held 
properly made defendant in a suit by her joint vendors 
to enforce specific performance of the contract of sale, 
and not a complainant in interest,so as todeprive a fed- 
eral court of jurisdictior because she was a citizen of 
the same state as the purchaser.— Wood v. Deskins, U. 
8. C. C. of App., Fourth Circuit, 141 Fed. Rep. 500. 


65. CRIMINAL EVIDENCE—Conclusions.—A question as 
to whether witness was in a position to have heard de- 
fendant tell T that he shot at the train in question, if de- 
fendant had said so, held not objectionable as calling for 
a conclusion of the witness.—Hill v. State, Ala., 40 So. 
Rep. 387. 

66. CRIMINAL EVIDENCE—Conversation Between Ac- 
eusea and Wife.—Evidence of conversation overheard 
between accused and his wifeis not admissible, though 
the wife is incompetent to explain her part in the con- 
versation.—Ford v. State, Ga., 53 8. E. Rep. 335. 

67. CRIMINAL EVIDENCE—Letters Written by Defend- 
ant.—On a prosecution for the murder of accused’s in- 
fant son, letters written by him before the crime, show- 
ing his fondness and affection for the child, were not ad- 
missible to establish his devotion.—State v. Speyer, Mo., 
91 8. W. Rep. 1015. 

68. CRIMINAL EVIDENCE—Transcript. —Certifieate of 


. 





the stenographer that the transcript contained all the 
shorthand notes of the “oral” evidence was not sufficient 
to show that all the evidence was copied.—Common.- 
wealth v. Campbell, Ky., 91 S. W. Rep. 1128. 

69. CRIMINAL LAW—Plea of Not Guilty.—By a plea of 
not guilty, defendant denies every fact essential to his 
guilt, including his identity with the person who com- 
mitted the offense.—People v. Wong Sang Lung, Cal., 84 
Pac. Rep. 843. 

79. CRIMINAL Law—Effect of Prior Decision.—A deci- 
sion of the supreme court held to settle the validity ofa 
city ordinance on a second prosecution of accused fora 
violation thereof.—People v. Gardner, Mich., 106 N. W. 
Rep. 541. 

jl: CRIMINAL LAW—Verdict.—Evidence held to estab- 
lish a prima facie case that a verdict of conviction was 
vicious because of communication with the jury, and 
was not obviated by evidence of three of the jurors that 
they were not communicated with. — Nunnery v. State, 
Miss., 40 So. Rep. 431. 

72. CRIMINAL LAW—Who are Principals. — All persons 
concerned in the commission of a crime, whether di- 
rectly committing the act constituting the offense, or 
aiding or abetting in its commission, are principals.— 
People v. Bunkers, Cal., 84 Pac. Rep. 364. 

73. CRIMINAL TRIAL—Admissions by Accused. — Ona 
trial for assault with a deadly weapon vith inteut to in- 
flict a bodily injury, certain evidence held admissible on 
the issue whether defendant’s acts were violence me- 
naced only, or violence actually begun.—State v. Me- 
Fadden, Wash., 84 Pac. Rep. 401. 

74. CRIMINAL TRIAL—Arraignment.—‘Duly arraigned” 
inopen court means arraigned according to iaw.—Clem- 
ents v. State, Fla., 40 So. Rep. 432. 

75. CRIMINAL TRIAL — Coercion of Verdict. — Where 
there is reasonable ground to suspect that certain jurors 
were coerced to assent to a verdict, a presumption of 
prejadice arises.—Brown V. State, Wis., 106 N. W. Rep. 
536. 

76. CRIMINAL TRIAL—Default in Appearanee.—The ap- 
Dellate court is ander no duty to examine the record for 
errors of law in a criminal case not involving capital 
punishment, where there is no brief for nor appearance 
by defendant.—People v. Sing, Cal., 84 Pac. Rep. 242. 

77. CRIMINAL TRIAL—Harmless Error.—That the court 
instructed that accused was not charged with the mur- 
der of a certain person held harmless error, where his 
name was in the indictment, but there was no evidence 
connecting defendant with such charge.—Sawyer vy. 
United States, U. 8. 8. C., 26 Sup. Ct. Rep. 575. 

78. CRIMINAL TRIAL—Irregalarity in Drawing General 
Venire.—Any irregularity in drawing the general venire 
in that an attorney presented names to the jury com- 
missioners to place on the venire held not prejudicial to" 
defendant.—State v. Sheppard, La., 40 So. Rep. 368. 

79. CRIMINAL TRIAL—Libél. — A defendant charged 
with libel has no standing to complain of injury result- 
ing from the admission in evidence of the paper con- 
taining the alleged libel, when it appears that the same 
paper was offered on his behalf.—State v. O’Malley, La., 
40 So. Rep. 470. 

80. CRIMINAL TRIAL— Noticeeof Appeal.—Service on 
district attorney of a notice of appeal from an order de- 
nying a new trial on aconviction of crime, after the ex- 
piration of more than 60 days after the denial of the new 
trial, is ineffectual.—People v. Salas, Cal., 84 Pac. Rep. 
295. 

81. CRIMINAL TRIAL—Right to Show Good Character.— 
On the trial for receiving stolen goods, the character of 
defendant, if put in issue, is entitled to be considered 
with allthe evidence to cast light on his guilt or inno- 
cence.—Culver v. State, Ga., 53 S. E. Rep. 316. 

82. CRIMINAL TRIAL—Testimony Given at Former 
Trial.—An exception to an instruction that the jury 
should not consider the evidence of a witness taken ona 
former trial held not good where it does not appear 
what the witness’ testimony was.—Tolbirt v. State, Ga., 
53 8. E. Rep. 327. 
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83. CUSTOMS AND USAGES—Effect.—Where a usage ex- 
isted at a port for ship- brokers to charter vessels with- 
out reference to the master, a person chartering his ves- 
sel at such port held bound by the usage. — Richard J. 
Biggs & Co. v. E. Langhammer & Son, Md., 63 Atl. Rep. 
198. 

84. DAMAGES—Proof Must Separate Legal from Illegal. 
—Proof, in an action of tort, of acertain amount of loss, 
including legal damages and those too remote, in the ab- 
sence of any evidence from which the jury can deter- 
mine the amount of either, will not sustain a verdict for 
more than nominal damages.— Western Union Telegraph 
Oo. v. Totten, U. 8. C. C. of App., Eighth Circuit, 141 
Fed. Rep. 533. 

85, DEATH—Proximate Cause.—That death caused by 
turning a current of compressed air on a person could 
not be foreseen held not to uffect liability therefor.— 
Galveston,H. & 8S. A. Ry. Co. v. Currie, Tex., 91 S. W. 
Rep. 1100. 

8. DEEDS—Validity —In an action for rescission ofa 
deed and an assignment on the ground of misrepresen- 
tation of material facts, it is immaterial whether the in- 
formation on which the grantor and assignor acted was 
fraudulent —Cramsey v. Sterling, 97 N. Y. Supp. 1062. 

87. DEPOSITIONS—Refusal to Answer Questions. — 
While an officer before whom a deposition is being taken 
is empowered to punish as for contempt any person who 
refuses to obey an order to answer a question or to pro- 
duce a document, he cannot do so where such question 
or document is not pertinent to the issues. — Ex parte 
Schoepf, Ohio, 77 N. E. Rep. 276. 

88. DRUGGISTS—State Regulation.—The regulation of 
the practice of pharmacy and of the sale of drugs and 
poisons held within the police power.—State v. Kump- 
fert, La., 40 So. Rep. 365. 

89. EJSECTMENT—Right to Improvements.—One who 
has knowledge of an adverse claim to property occupied 
by him is not entitled to set off improvements made 
after acquiring such knowledge in case title is adjudged 
to be in the adverse claimant.—Murray v. Barnes, Ala., 
40 So. Rep. 348. 

90. EMINENT DOMAIN—Exercise of Powers by Railroad, 
—A railroad corporation cannot condemn a crossing 15 
miles beyond the terminal of its road, as designated by 
its articles of incorporation.—Boca & L. R. Co. v. Sierra 
Valleys Ry. Co , Cal., 84 Pac. Rep. 298. 

91. Equiry—Pleading.—Verified answers to interroga- 
tories in a bill praying for an answer without oath held 
to constitute at most an ex parte affidavit, which, if read 
without objection, might be treated as evidence in the 
case.—Marvel v. Fralinger, N. J.,63 Atl, Rep. 166. 

92. Equirr—Sufticiency of Answer.—Where a defend- 
anttoa billin chancery submits to answer, he is not 
bound, with respect to transactions which are not his 
own, to seek for information for the purpose of com- 
municating itto plaintiff.—Thompson v. North, N. J., 
63 Atl. Rep. 164. 

98. ESTOPPEL—Agreement Between Mortgagee and 
Mortgagor.—An agreement by a mortgagee to apply cer- 
tain money assigned by the mortgagor on the mortgage 
debt held not to estop the mortgagee as against a sub 
sequent mortgagee from applying the proceeds of the 
assignment on a general indebtedness.—Weidemann v. 
Springfield Breweries Co., Conn., 63 Atl. Rep. 162. 

94. ESTOPPEL—Inconsistent Positions.—The fact that 
state, county, and city authorities have for a long time 
collected taxes upon property as private property, does 
not estop the state or city to assert title to the land on 
which wharfs are located.—Murray v. Barnes, Ala., 40 
So. Rep. 348. 

95. ESTOPPEL—Note Tainted by Usury.—The maker of 
4 note tainted with usury, who after the maturity in- 
duces another to purchase it, representing that there is 
a stated amount due, and promising to pay that sum ata 
later date, held estopped from pleading usury.—Walker 
V. Hillyer, Ga., 53 S. E. Rep. 313. 

96. EVIDENCE—Application.—An application for insur- 
ance made by a witness who wasa physician asto which 





he testified that he had no recollection, although he 
could state that he then knew that the statements writ- 
ten in the application were true when made, was proper 
for use in aiding him to testify.— Holden v. Prudential 
Life Ins. Co., Mass., 77 N. E. Rep. 309. 

97. EVIDENCE—Corporate Books and Records. —In an 
action to determine the ownership of stock of a corpor- 
ation held that the stock certificate book could not be 
regarded as a stock transfer book, and was not admissi- 
ble as such, under Laws 1675, p. 759, ch. 611, § 17.—Gen- 
eva Mineral Spring Co. v. Steele, 97 N. Y. Supp. 996. 

98. EVIDENCE—Offer of Compromise.—A letter written 
by plaintiffs to defendants held a bona fide offer of com- 
promise, and not an effort to extort money on a pretend- 
ed claim, and was held not inadmissible in evidence.— 
Richard J. Biggs & Co. v. E. Langhammer & Son, Md., 3 
Atl. Rep. 198. 

99. EXECUTION—Estate Conveyed.— Where the great- 
est estate that passed under an execution sale was a 
mere curtesy interest, provided the marriage of the ex- 
ecution debtor antedated Acts 1848, a reconveyance op- 
erated only to pass such interest.—Norcum v. Savage, 
N. Car., 53 8. E. Rep. 289. 

100. EXECUTORS AND ADMINISTRATORS—Care Required 
in Managing Estate.—An administratrix stands in the 
position of a trustee to those interested in the estate, 
and is liable only for the want of due care and skill; 
and the measure of due care and skill is that which pru- 
dent persons exercise in the direction and management 
of their own affairs. — Hill v. Evans, Mo., 918. W. Rep. 
1022. 

101, FALSE IMPRISONMENT—Extent of Restraint.—En- 
gineers employed in a county house held not liable for 
imprisonment of an inmate by them after the keeper 
had ordered the same continued.—Cunningham v. Shea, 
97 N. Y. Supp. 884. 

102, FEDERAL CouRTS—Collusive Transfer of Cause of 
Action.—The trial court or the circuit court of appeals 
may dismiss anaction where satisfied from the evidence 
introduced on the trial that the cause of action was col- 
lusively transferred to plaintiff to enable him to sue 
thereor. in a federal court.—Turpbull v. Ross, U. 8. C. C. 
of App., Fourth Circuit, 141 Fed. Rep. 649. 

103. FEDERAL CoURTS — Jurisdictional Amounts, — 
Want of money value in controversy held to preclude an 
appeal to the Supreme Court of the United States from 
an order of the circuit court discharging on a writ of 
certiorari to a petition for habeas corpus a person con- 
victed of introducing intoxicating liquors into an Indian 
reservation.—Whitney v. Dick, U. S. S. C., 26 Sup. Ct. 
Rep. 584. 

104 FIRE INSURANCE—Agreement for Arbitration.—An 
agreement for arbitration contained in an insurance 
policy held valid,and compliance therewith constituted 
a condition precedent to insured’s right of action on 
the policy.—Grady v. Home Fire & Marine Ins. Co., R. 
1., 68 Atl. Rep. 178. 

105. FRAUD—Failure to Read Deed.—Vendors of timber 
fraudulently induced to sign a deed therefor not in ac- 
cordance with the agreement of sale held to have right 
of action forthe fraud, irrespective of the removal of 
the timber by the vendees.—Griflin v. Roanoke R. & Lum - 
ber Co., N. Car., 53 S. E. Rep. 307. 

106 FRAUDS, STATUTE OF —Party to be Charged. — 
Where defendants were the parties sought to be charged 
by a contract for the sale of timber, a memorandum 
signed by them alone was sufficient to satisfy the statute 
of frauds.—Dennis Simmons Lumber Co. v. Corey, N. 
Car., 53S. E. Rep. 30. 

107. FRAUDS, STATUTE OF —Pleading.—In an action for 
breach of an oral contract of employment for a year, the 
question whetlier the services beganon the date of the 
contract, or on a subsequent day, and hence void, held 
for the jury.—Closson v. Thompson Pulp & Paper Co., 
97 N. Y. Supp. 1113. 

108. FRAUDULENT CONVEYANCES—Action to Set Aside. 
—In an action to set aside a deed as fraudulent against 
the creditors of the grantor, the proof of the fraudulent 
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intent of the grantor which will cast the burden on the 
grantee must be supplied by evidence which is compe- 
tent against the grantee.—Wadleigh v. Wadleigh, 97 N. 
Y. Supp. 1063. 

109. FRAUDULENT CONVEYANCES—Transfer Between 
Husband and Wife.—Facts held to constitute a sufficient 
immediate delivery and actual and continued change of 
possession of property sold by husband to wife, within 
Civ. Code, § 4491. relating to fraudulent transfers, especi- 
ally in view of section 227, relating to separate property 
of wife.—Webster v. Sherman, Mont., 84 Pac. Rep. 878. 

110. GARNISHMENT—Application for Writ.—It was not 
necessary for an application for a writ of garnishment 
by a judgment creditor to show that the judgment was 
not dormant.— Thatcher v. Jeffries, Tex., 91 8S. W. Rep. 
1091. 

lll. HOMESTEAD—Avoidance of Transfer by Wife.—In 
an action to recover plaintiff's homestead for fraud in 
the character of the consideration, evidence considered, 
and held that plaintiff's knowledge was a question for 
the jury —Dashiel! v. Johnson, Tex., 91 8. W. Rep. 1085. 

112. HOMICIDE — Instructions. —In a prosecution for 
homicide, it was not error to refuse to charge that in 
considering defendant’s guilt er innocence the jury 
could consider the absence of proof of any previous 
diffiulty between defendant and deceased.—Austin v. 
State, Ala.,40 So. Rep. 989. 

113. HOMICIDE—Legal Malice.- Legal malice isthe in- 
tent unlawfully to take human life in cases where the 
law neither mitigates nor justifies the killing.—Mann v. 
State, Ga., 53S. E. Rep. #24. 


114. HOMICIDE — Reasonable Fear.—The doctrine of 
reasonable fear as a defense does not apply where the 
danger is not urgent and pressing, or apparently so.— 
Tolbirt v. State, Ga., 53S. E. Rep. 327. 

115. HUSBAND AND WIFE—Community Property .—Heirs 
of a deceased wife held not entitled to maintain an action 
against the sureties onthe community bond of the hus- 
band.—Belt v. Cetti, Tex., 91S. W. Rep. 109s. 

116. HUSBAND AND WI?E—Title to Hay Grown on Wife’s 
Land.—Hay grown on land belonging to wife, but seeded 
and harvested by husband, held presumed to belong to 
wife.—Webster v. Sherman, Mont., 84 Pac. Rep. 878. 

117. INJUNCTION—Estoppel in Pais.—Kstoppels_in pais 
are available at law in the federal court in defense of ac- 
tions of ejectment, trespass, and conversion, and are no 
basis for the prohibition of prosecutions of such actions. 
—Campbell v. Golden Cycle Min. Co., U.S. C. C. of App., 
Kighth Circuit, 141 Fed. Rep. 610. 

118. INJUNCTION—Municipal Contracts.—Hasty and ill- 
advised action of municipal fire district in making con- 
tract held not ground for enjoining execution th: reof.— 
Cox v. Jones, N. H., 68 Atl. Rep. 178. 


119. INJONCTION—Proceedings at Law.—The fact that 
plaintiff in ejectment or its counsel denies the right of 
defendants to improvemcnts does not entitle defendants 
to enjoin the ejectment action.—Murray v. Barnes, Ala , 
40So. Rep. 348. 


120. INJUNCTION — Restraining Intimidation of Non- 
union Employees. — Members of typographical union 
may be restrained from molesting former employer by 
bribery, intimidation, and coercion of employees.— Ever- 
ett Waddey Co. v. Richmond Typographical Union No. 
90, Va., 53 S. E. Rep. 27%. 

121. INTOXICATING LIQUOKS—Ownership and Control. 
—One charged with keeping liquor for sale contrary to 
law may be convicted if he controlled the liquor, though 
it was owned by another.—State v. Suitor, Vt , 63 Atl. 
Rep. 182. 

122. INTOXICATING LIQUORS—Violation of Local Option 
Law .—On a trial for violating the local option law, evi- 
dence held not to show a sale.—Short yv. State, Tex., 91 S. 
W. Rep. 1087. 

123. JUDGMENT—Explanation of Dccree.—Where the 
terms of a divorce decree were complete in their bearing 
on the property rights of the parties, it was proper to 


excinde parol evidence of a conflicting contemporaneous 





agreement.—Mogenson v. Zubler, Colo.. 84 Pac. Rep. 
981. 

124. JuRY—Challenges.—Where neither the govern. 
ment nor the defendants «xhanusted all their peremptory 
challenges when the jury was obtained, there was no un- 
reasonable exercise of the right of challenge on behalf of 
the government —Sawyer v. United States, U.S. 8S. C., 26 
Sup. Ct. Rep. 575. : 

125. JURY—Irregularities in Selection —Where there is 
asubstantial compliance with the statute, unless there is 
fraud practiced, or wrong inflicted, irregularities are not 
fatal to the legality of a general venire.—State v. Shep- 
pard, La., 40 So. Rep. 363. 

126. JUSTICES OF THE PEACE—Action Against Married 
Woman.—A married woman may be sued in a justice’s 
court for a debt due by her, or on a contract made by her, 
before marriage, or for a debt contracted by her af- 
ter marriage as a free trader. — McAfee’s Estate y. 
Gregg, N. Car., 53S. E. Rep. 304. 

127. LANDLORD AND TENANT—Care Required of Prem- 
ises.—A landlord, having caused the roof of the rented 
premises and the slats thereon to be inspected about 
four weeks before the accident resulting from one of the 
slats becoming loose, was not guilty of a want of ordi- 
nary care.—Schwartz v. Monday, 97 N. Y. Supp. 978. 

128. LANDLORD AND TENANT — Defective Premises.— 
Under a lease the lessor held not hable for injuries aris- 
ing froma defect in premises of which the landlord was 
not shown to have had reasonable notice.—Rice v. Trust- 
ees of Boston University, Mass., 77 N. E. Rep. 308. 

129. LANDLORD AND TENANT— Personal Injories.—A 
landlord held not lable to one injured by falling through 
an elevator opening unguarded by a gate or guard, as 
required by section 91 of the building code of the city of 
New York.—Washington v. Episcopal Church of St. Pet- 
ers, 97 N. Y. Supp. 1072. . 

130. LANDLORD AND TENANT—Temporary Injunction.— 
In an action by atenant to enjoin the landlord from in- 
terference with the tenant’s use of a heating plant held 
that a temporary injunction should have been continued 
during the pencency of the action.—Stevens v. Taylor, 
97 N. Y. Sapp. $25. 

131. LANDLORD AND TENANT—Termination of Tenancy. 
—Under Gen. Laws 1896, ch. 269, § 4, notice to terminate 
letting from mouth to month served on the life of tenant 
held sufticient.—Cranston Print Works v. Whalen, R. L., 
63 Atl. Rep. 176. 


132. LIBEL AND SLANDER—ACtionable Words.—A publi- 
cation that plaintiff in employing men for his employer 
charged them a commission or fee on their wages im- 
putes no criminal offense, and the words are not de- 
fumatory in that sense.—Russell v. Barron, 97 N. Y. 
Supp. 1061. 


133. LICENSES—Manufacturer of Cigars.—Manufacturer 
of cigars and smoking tobacco held not liable to pay a 
license as a dealer, under Act April 22, 1846 (P. L. 489, § 
11).—Commonweuith v. Vettcrlein, Pa., 63 Atl. Rep. 192. 

134. LIFE INsURANCE—Estoppel.—In an action on ajlife 
policy, the insurer held estopped to defeat the same be- 
cause of the existence of a previous policy at the time of 
the issuance of the one in question.—Monahan v. Mu- 
tual LiteIns. Co.,Md., 63 Atl Rep. 211. 

125. MARRIAGE — Presumptions. — The inference that 
there was a lawful contract of marriage is justified and 
presumed from evidence of open cohabitation of the 
parties as man and wife in her father’s house, and her in- 
troduction to fricnds and neighbors under the husband’s 
numeund as his wife-—Cramsey v. Sterling, 97 N.Y. Supp. 
1082. 

136, MARSHALLING ASSETS AND SECURITIES— Rights of 
Subsequent Mortgagee.—A subsequent mortgagee held 
not entitled to have certain moneys collected by a first 
mortgagee and applied ona general indebtedness of the 
mortgagor applied in satisfaction of the mortgage. — 
Weideman v. Springfield Breweries Co , Conn., 63 All. 
Rep. 162. 

137. MASTER AND SERVANT—Contract of Exclusive Ser- 
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vyice.—Where one under contract of exclusive service 
does work for another than his employer, his employer 
is justified in discharging him.—Glaser v. National 
Alumni, 97 N. Y. Supp. 98$. 

138. MASTER AND SERVANT—Cuntributory Negligence. 
—Where a servant was injured while trying to remove 
the choke from a machine, held that it was immaterial 
whether or not a sign had been displayed forbidding:the 
cleaning of machinery while in motion.—Creachen y. 
Bromley Bros. Carpet Co., Pa., 63 Atl. Rep. 195. 

139. MASTER AND SERVANT—Defective Appliances.—In 
an action for injuries to a miner by a premature explos- 
ion of a blast, evidence held insufficient to show that the 
torch furnished plaintiff for lighting fuses was unsafe.— 
Breckenridge v. American Eagle Consol. Min. Co.,Wash., 
84 Pac. Rep. 858. 

140. MASTER AND SERVANT— Defective Logging Cars.— 
Where a master undertakes to furnish his laborers trans- 
portation on his log train, a servant going on a loaded 
car for the purpose of riding assumes only the risks inci- 
dent to riding on loaded log cars, and not risks result- 
ing from a defective car, if the defects were not obvious. 
—Tanner V. Hitch, N. Car., 53 S. E. Rep. 287. 

lil. MASTER AND SERVANT—Evidence in Personal In- 
jury Action.—In an action for injuries to aservant while 
operating a polishing wheel, evidence that defendant 
had never before had a similar accident held immaterial. 
—Sheehan v. Hammond, Cal., 84 Pac. Rep. 340. 

142. MASTER AND SERVANT—Violation of Ordinance.— 
Where a master’s orders require a servant to violate an 
ordinance, the master cannot, in action by the servant 
for injuries, Claim that the violation of,the ordinance 
constituted contributory negligence.—Moore v. St. Louis 
Transit Co., Mo., 9: 8S. W. Rep. 1060. 

143. MECHANICS’ LIENS—Effect of Payment by Note.— 
Where a note was given for the amount due on a building 
contract, but without agreement extinguishing the con- 
tractor’s lien as a condition precédent to final judgment, 
the note must be surrendered, or it must be shown that 
it is not enforceable.—Belmont Farm vy. Vobbs Hard- 
ware Co., Ga.,53 8. E. Rep. 312. 

144. MONEY RECEIVED—Obligation.—Where an agent 
having money due the principal pays it to a third person, 
who knows how the agent held the money, the principal 
may maintain an action against him.—Smith v. Farmers’ 
& Merchants’ Bank, Cal., 84 Pac. Rep. 348. 

145. MONOPOLIES—Restraint of Trade.—Combinations 
between individuals or firms for the regulation of prices 
and of competition in business are not unlawful so long 
as they ure reasonable, do not include all of the com- 
modity, and do notcreate improper restrictions.—Over 
vy. Byram Foundry Co , Ind., 77 N. E. Rep. 302. 

146 MORTGAGES—Debts Secured.—Notes of a corpora- 
tion given to sureties who paid debt for which they were 
sureties held not a new loan tothe corporation, but mere 
evidence of the former obligation, and secured by a pre- 
vious «w:ortgage.—Pollard vy. Pittman, Ind.,77N. K. Rep. 
293. 

147. MORTGAGES—Validity Where Resting on Forged 
Deed.—A mortgage resting on a forged deed can convey 
no rights, unless it be on the gronnds of estoppel). —Wil 
liamsv Ketcham, Ind., 77 N. E. Rep. 285. 

148. MUNICIPAL CORPORATIONS—Contracts,—Mere fact 
that municipal fire district intended, when it made con- 
tract for street lighting, to refuse to carry out previous 
contract, held not to make second contract illegal.—Cox 
v. Jones, N. H., 63 Atl. Rep. 178. 

149. MUNICIPAL CORPORATIONS—Damages for Changes 
in Street Grade.—Measure of damages to real property 
by achange of street grade held the difference in its fair 
market value just before and after it became known that 
the improvement was to be made.—City of Henderson v. 
Crowder, Ky., 91 8. W. Rep. 1120 

150. MUNICIPAL CORPORATIONS—Library Donations.—A 
resolution of village council to maintain a free public 
library and provide a suitable site for same is not one 
involving the expenditure of money, within Rev. St. 
1906, § 1536-205.—Smith v. Evans, Ohio, 77 N. E. Rep. 280. 





151. MUNICIPAL CORPORATIONS— Water Pipes in Streets. 
—A pipe laid in a roadbed ofa public street to distribute 
water for the use of a city is in no sense a part of the ad- 
joining lot, as a sidewalk may be.—Doughten v. City of 
Camden, N. J., 63 Atl. Rep. 170. : 

152. NAVIGABLE WATERS—Accretions —Islands and 
théir appurtenant alluvium,formed in navigable streams 
within the state, held to belong to the respective coun- 
ties within which they appear, and subject to convey- 
ance as school lands, under Rev. St. 1899, art. 6, ch. 122 — 
Frank v. Goddin, Mo., 91 S. W. Rep. 1057. 

153. NEGLIGENCE—Contributory Negligence. — One is 
not guilty of contributory negligence merely because 
when confronted with peril he does not adopt the best 
course to avoid danger.—Acker, Merrall & Condit v. 
Stern, 97 N. Y. Supp. 1041. . 

154. NEGLIGENCE—Contributory Negligence.—Where a 
passenger is riding in a coach, the driver not being her 
servant or under her contrvl, contributory negligence 
held not attributed to her for failing to warn the driver 
of the danger ofa collision with a street car, or in not 
leaping from the coach under the circumstances.—Den- 
ver City Tramway Oo. v. Norton, U. 8. C.C. of App 
Kighth Circuit, 141 Fed. Rep. 59). 

155. NEGLIGENCE — Evicence. — Where the evidence 
adduced to maintain an allegation of negligence reveals 
the fact that the negligence is attributable toa third per- 
son, or fails to counect defendant with the cause of the 
negligence, a nonsuit must be entered.-Strasburger v. 
Vogel, Md.,63 Atl. Rep. 202. 

156. NoTicE—Warranties.—Evidence with reference 
to the delivery toand receiptof a notice of breach of 
warranty by the seller, sent by the buyer by mail, held to 
present a question of fact for the jury.—Siebe vy. Heilman 
Mach. Works, Ind., 77 N. E. Rep. 300. 

157. PARENT AND CHILD—Custody of Child.—In habeas 
corpusto obtain the custody of petitioner’s minor child 
held that the facts were such that the custody would not 
be awarded petitioner.—Hz parte Maris, Dela., 63 Atl. 
Rep. 197. 

158. PLEADING —Demurrer.—A demurrer to a counter- 
claim having been sustained, it wasnot an abuse of the 
trial court’s discretion to deny defendant’s leave to 
file an amended counterclaim, the legal effect of which 
was identical with the original.—Siebe v. Heilman Mach. 
Works, Ind.,77 N. E. Rep. 300. 

159. PRINCIPAL AND AGENT—Good Faith.—While good 
faith requires an agent to serve alone the interest of his 
principal, the termination of such interest leaves him 
free to serve himself orothers.—Morgan vy. Aldrich, Mo., 
91S. W. Rep. 1024. 

160. PRINCIPAL AND SURETY — Contribution Between 
Co-sureties.—A surety, having refused to join in an ap- 
peal by his co-surecties which would have resulted in 
payment of his entire claim by the principal, held pre- 
cluded from maintaining a suit for contribution against 
such co-sureties.—Pollard y. Pittman,Ind., 77 N. EB. Rep. 
293. 

161. PUBLIC LANDS—Boundaries.—The rule stated for 
location of the boundaries of a tract of land from the 
description given in a patent from the state, where the 
calls for lines and corners carry the survey across the 
state iine, and includes lands in other states.—Bramblet 
v. Davis, U. S. C. C. of App., Sixth Circuit, 141 Fed. Rep. 
776. 

162. PUBLIC LANDS—Interference by Court With Land 
Department.—The courts cannot interfere with the allot- 
ment and patenting by the land department of swamp 
lands within an Indian reservation, while the title is in 
the United States.—State of Oregon v. Hitchcock, U. 8. 
8.C , 26 Sup. Ct. Rep. 568. 

163. QUIETING TITLE—Action by Mortgagor.—The law 
does not permit a mortgagor to quiet title against the 
holder of his mortgage on the ground that the right to 
foreclose is barred by limitations.—Gibson v. Johnson, 
Kan., 84 Pac. Rep. 982 

164. RAILROADS—Care Required at Highway Crossing. 
—Those operating trains and travelers must anticipate 
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the presence of the other at the crossing at any time, 
and must govern themselves accordingly.— Lang v. Mis- 
souri Pac. Ry. Co., Mo., 91S. W. Rep. 1012. 

165. RAILRUADS—Eminent Domain.—Where a railroad 
corporation was authorized to builda main line and an 
east branch, it could not claim implied power to con- 
structa west branch.—Boca & L. R. Co. v. Sierra Valleys 
Ry. Co., Cal., 84 Pac. Rep. 29s. 

166 RAILROADS—Rights in Streets.—The shifting of 
cars in a city street for tie making up of a train held a 
violation of an ordinance prohibiting the stopping of an 
engine or train in the street except at the foot thereof to 
receive and deliver freight.—State vy. Atlantic &N. C. R. 
Co., N. Car., 53 8. E. Rep. 2. 

167. RAPE—Other Offenses.—On the trial of one indict- 
ed under section 6816, Rev. St. 1905, for carvally knowing 
and abusing a female person under 16 years of age with 
her consent, confessions of acts more than two years af- 
ter the time of the allegea offense, and after prosecutrix 
had attained the age of 16 years, are not competent. .— 
State v. Lawrence, Ohio, 77 N. E. Rep. 266. 

168. REFERENCE—Special Commissioner.—The supreme 
court, appointing a specialcommissioner in an original 
proceeding, will not instruct the commissioner with re- 
spect to the admissibility of evidence.—State v. Standard 
Oil Co., Mo., 91S. W. Rep. 1062. 

169. REPLEVIN—Property Taken for Husband’s Debts. 
—In action of claim and delivery by a wife for property 
taken forthe debts of her husband, instruction held er- 
roneous in referring to the time when the property was 
seized by the sheriff, instead of time that it was extend- 
ed to the husband.—Webster v. Sherman, Mont., $4 Pac. 
Rep. 878. 

170. SALES—Coal for Future Delivery.—A provision ofa 
contract forthe sale of coal to be mined and delivered 
continuously during a numberof months construed with 
respect to the rights of the purchaser in case the seller 
should be unable to secure sufficient cars.—Luhrig Coal 
Co. v. Jones & Adams Co., U. 8. C. C.of App., Sixth Cir- 
cuit, 141 Fed. Rep. 617. 

171. SALES—Duty to Inspect.—It is the duty of a pur- 
chaser of goods to examine them within a reasonable 
time to determine whether they are of the kind and qual- 
ity ordered, and to offer to return them if they are not.— 
E. F. Burrowes Co. v. Rupid Safety Filter Co., 97 N. 
Y. Supp. 104%. 

172. SALES—Kiffect of Statement on Billhead,—State- 
ment on billhead of seller as totime within which claim 
must be made held not binding on purchaser.—Doddato 
v. Gatti-McQuade Co., 97 N. Y. Supp. 972. 

173. SPECIFIC PERFORMANCE—Monetary Relief.—The 
court held to have power tn suit for specific performance 
to grant monetary relief, so that a prayer for such relief 
does not render the complaint objectionable as stating 
two causes of action.—Messer v. Hibernia Suvings & Loan 
Soc., Cal. ,84 Pac. Rep. 835. 

174. SPECIFIC PERFORMANCE—Sale of Land.—A sealed 
contract for the sale of land, executed between the 
owner and an insolvent whom the real purchaser had 
procured to take the legal title for him, was nut specifi- 
cally enforceable against the real purchaser.—Van Allen 
v. Peabody, 97 N. Y. Supp. 1119. 

175. STaTES—Boundaries.—The boundary line between 
the states of Mississippi and Louisiana in the waters of 
Lake Borgne and the Mississippi sound determined.— 
State of Louisiana v. State of Mississippi,U.S. 8S. C., 26 
Sup. Ct. Rep. 571. 

176. STREET RAILROADS—Care Required of Passengers. 
—A street railway company is bound, so faras it is able 
by a very high degree of care, to carry its passengers 
safely,and is responsible for injuries from the slightest 
negligence on its part.—Brod v. St. Louis Transit Co., 
Mo.,91 8. W. Rep. 993. 

177. STREET RAILROADS—Duty to Sound Gong.—Where 
an ordinance requires the motorman near a street cross- 
ing tosound a gong, and a gong was not so sounded, but 
the driver of the approaching coach saw the car more 
than 60 feet from thecrossing, the court erred in direct- 





ing particular attention to the failure to signal.—Denver 
City Tramway Co. v. Norton, U. 8S. C. C. of App., Eighth 
Circuit, 141 Fed. Rep. 599. 

178. TAXATION — Fraud Inducing Sale. — A tax deed 
held void for fraud where the claimant thereunder pro- 
cured the property to be assessed to him, and allowed 
the tax to become delinquent and the property to be sold, 
when in the meantime the taxes had been regularly as- 
sessed to the true owner and paid.—Turner v. Ladd 
Wash., 84 Pac. Rep. 866. 

179. TELEGRAPHS AND TELEPHONES — Unauthorized 
Telegram.—In an action by mortgagees against a tele- 
graph company for loss of liey on cattle held the tele- 
gram was not so indefinite that reliance might not be 
lawfully had thereon.—Bank of Haveland v. Western 
Union Telegraph Co., U. S.C. C. of App, 141 Fed. Rep. 
§22. 

180. TRADE MARKS AND TRADE NAMES—U nfair Compe- 
tition.—The right to use the name ‘‘featherbone” for an 
article so designated generically in the original patent 
therefor held to have become public on the expiration of 
the patent, so that it could not be monopolized by the pat- 
entee as atrade mark for his own product.—Warren 
Featherbone Co. v. The American Featherbone Co, U. 
8. C.C. of App , Seventh Circuit, 141 Fed. Rep. 513. 

181. TREsPpass—County Records.—Defendants held not 
liable for trespass in ejecting plaintiff from a room con- 
taining the records of thecounty court, which plaintiff 
was withholding from defendants without lawful au 
thority.—Morgan v. Owen, Mo.,91 S. W. Rep. 1055. 

182. TRosts—Conveyance of Land.—Where a father 
obtained a deed to himself by the heirs at law of the 
grantor of his deceased wife to replace an unregistered 
lost deed to the wife, he held under an implied trust for 
the wife’s heirs subject to his curtesy estate.—Norcum 
v. Savage, N. Car., 58S. E. Rep. 289. + 

183. Usury—Coercion.—An agreement to loan held not 
made usurious by coercion exercised by the lender after 
he had given the borrower part of the money and re- 
ceived his note.—Zussman v. Woodbridge, 97 N Y. Supp. 
973. 

184. UsuRy—What Law Governs.—Where a note was 
valid and bindingin a sister state where executed, the 
fact that its payment was secured by a mortgage on 
property in Washington did not render it subject to the 
usury laws of Washington.—Bank v. Doherty, Wash., 
84 Pac. Rep. 872. 

185. USsurY—What Law Governs.—A notefand mort- 
gage held Montana contracts, governed by the law ofthe 
state on the question whether the note was usurious.— 
Bank v. Doherty, Wash., 54 Pac. Rep. 872. 

186. VENDOR AND PURCHASER—Executory Contract to 
Convey Land.—A vendor selling land by executory con- 
tract stipulating for a deed and payment on delivery, 
and who delivers to the purchaser possession, held en- 
titled to interest on the whole purchase money, though 
he is in default in making the deed.—Hoard v. Hunting- 
ton & B.S. Kk. Co , W. Va., 53 S. E. Rep. 278. 

187. WILLS—Abate ment of Legacies.—A will and codi- 
cil constructed to provide fur pro rata abatement of all 
legacies, excep’ the special bequests, in case there was 
not enough to pay them in full.—Emmons vy. Dow, Mass., 
77N_ E. Rep. 310. 

185. WiLLS — Constructive Trusts. — Designation of 
property ina will held sufficiently certain to render a 
constructive trust capable of execution and enforce- 
ment.—Smaullin v. Wharton, Neb., 106 N. W. Rep. 577. 

189. WITNESSES—Competency —In an action by a sur- 
viving partner for an accounting against the distributee 
of his deceased jpartner, plaintiff held competent to 
testify us to the partnership.—Flynn vy. Seale, Cal., 84 
Pac Rep. 263. 

190. WITNESSES—Knowledge Obtained from View. — 
Where a jury took a view ofcertain premises, the mem- 
bers of the jury were competent to testify on subsequent 
trial as to the condition ofthe premises at the time of the 
view.—Hughes v. Chicago, St. P., M. & O. Ry. Co., Wis, 
105 N. W. Rep. 526. 











